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Abstract

This paper presents to the reader a panoramic view of the mechanics of
jury selection utilized by a number of states in this union. It endeavors to
demonstrate their differences as well as certain unique features that relate to
those jurisdictions. And, even though the mandate of selecting a fair and
impartial jury guides all of our states, the methodology in securing same can be
interesting as to the differences in accomplishing that goal.

Following a discussion of those various mechanics of jury selection will be
a comparison of both the advantages and disadvantages of some of these
mechanics. This writer will make a recommendation regarding the back-strike (a
type of peremptory challenge). This type of peremptory challenge is allowed in
some form in a minority of states.

The above referenced topical discussions are offered for the reader’s
consideration as providing a better insight as to practices other than those that

may be locally employed with a view toward improving same.
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I. Introduction

“In all criminal prosecutions, the accused shall enjoy the right to a speedy
and public trial by an impartial jury...” (U.S. Const. amend. VI.) One may argue
that this right to an impartial jury is the foundation of the entire judicial system
of the United States. However, for a right to have any substance, it must be
accompanied by a corresponding duty, which acts to protect the right. In Tanner
v. United States, Supreme Court Justice O’Connor stated that, during the course of
a trial, the following four protections exist to guarantee that a defendant’s Sixth
amendment right will not be compromised: (1) the observation of the jury during
trial, (2) jurors” pre-verdict observation of each other, (3) impeachment of a
verdict by non-juror evidence of misconduct, and (4) the voir dire process (Tanner
v. United States, p. 127). While the sufficiency of these “Tanner Protections” in
protecting a defendant’s Sixth Amendment right is debatable (Tanner v. United
States, pp. 141-142 (Marshall, J., dissenting)), the voir dire process is likely the
strongest of these protections (Rabin, 2011, p. 541), as it acts as the initial
“checkpoint” through which potential jurors are examined for biases by counsel
and the trial judge. This checkpoint is composed of substantive and procedural

laws by which the defendant’s Sixth Amendment right is secured.



The substantive and procedural laws referred to above regarding the voir
dire process relate to how the process is actually conducted. To illustrate, is the
prospective venire panel questioned as a group or after being qualified, are the
prospective jurors questioned individually? Are those prospective jurors
individually or as a group answering questions put to them by just the judge or
by just the attorneys or a combination of both? Are the types of questions
generally limited to a yes or no or are they open-ended? Are there any time
limits or time constraints placed upon the attorneys during this process? Are
there any restrictions on the scope of the issues that might be probed by the
attorneys? Are there any limits regarding the litigants urging peremptory
challenges? These areas of inquiry have been studied somewhat extensively.

The results have been reported not only in journal articles and law reviews but in
texts such as American Juries: The Verdict (Vidmar & Hans, 2007). According to
Hans and Vidmar, the majority of the states allow both judge and attorney
participation in the voir dire process (American Juries: The Verdict, 2007, p. 89). It
is also reported in that same national survey that the average time for a jury
selection in felony trials averages just less than four hours in both state and
federal courts, with civil jury trials taking a little less in both the state and federal

sectors (Vidmar & Hans, 2007, p. 89). However, it should be noted in the same



surveys and studies, that the method of practicing voir dire and jury selection
varies widely among the states (Vidmar & Hans, 2007, p. 89). Additionally, each
state elects the number of peremptory challenges permitted depending on the
type of crime. [See Appendix]

It is against this backdrop of the wide variety of differences among the
states that we begin our discussion of four mechanics of jury selection employed
by various states in ultimately selecting a jury.

The mechanisms of jury selection, which are practices that are neither
substantive nor procedural, make up an additional component of the voir dire
process. A “mechanism” may be understood as a voir dire practice that is
idiosyncratic to a particular jurisdiction. Such practices are often not explicitly
provided for by statute!, but may be codified after regular use.? This paper will
analyze four mechanics of jury selection, namely (1) the Texas shuffle, (2) the
strike and replace method of jury selection, (3) the struck method of jury
selection, and (4) the back-strike, and will explore whether these mechanics
strengthen or weaken the protection voir dire provides for a defendant’s Sixth

Amendment right to an impartial jury.

1 see LA Code Crim. Pro. Art. 799.1, which implicitly allows the practice of back-striking
2 E.g., Texas Shuffle codified explicitly, although by a different name.



Part I of this paper will identify the Texas shuffle and discuss whether its
use exposes the voir dire process to discriminatory abuse, weakening its
protection. Part II of this paper will identify the struck and the strike and replace
methods of jury selection and discuss the advantages and disadvantages of these
methods in light of the Sixth Amendment. Part III of this paper will identify the
practice of back-striking, examine how the practice of back-striking is used in
Louisiana and Tennessee, and discuss whether the practice of back-striking
promotes discriminatory practices that weaken voir dire protection.

II. Texas Shuffle
A. Procedure and Standards of Review

This paper will now identify and discuss the mechanic of jury selection
known as “The Texas Shuffle” (hereinafter “Shuffle”), sometimes referred to as a
shake (Laird, 2014). The Shuffle, which is peculiar to Texas, has been codified in
the Texas criminal and civil codes (Tex. R. Civ. P. Rule 223) (Tex. Code Crim.
Proc. Ann. art. 35.11), and its purpose, according to the Texas Court of Criminal
Appeals, is to assure that prospective jurors are randomly selected (Chappell v.
State, p. 513). The historical roots of the Shuffle can be traced back to 1888
(Yanez v. State, p. 68). If a party has requested and is entitled to a jury trial, the

names of the potential jurors are randomly selected by the clerk, by computer or



other means of indiscriminate selection, and written in order of selection on the
jury list (Tex. Code Crim. Proc. Ann. art. 35.11). Those potential jurors” whose
names appear on the jury list are sent to the respective courtroom. The jury list is
furnished to both parties (Tex. Code Crim. Proc. Ann. art. 35.11). The
prospective jurors are called in the order that their names appear on the list (Tex.
Code Crim. Proc. Ann. art. 35.20). The judge then questions the potential jurors
to determine whether some members of the pool must be dismissed because they
are not qualified to serve or are exempt from service (Tex. Gov't Code Ann. §
62.001 (Vernon 2001)). Before counsel for either party begins to voir dire those
potential jurors, either party may submit a request to the judge to shuffle the
order in which the potential jurors are arranged (Tex. R. Civ. P. Rule 223) (Tex.
Code Crim. Proc. Ann. art. 35.11). The judge then has the names of the panel
members placed in a receptacle, shuffled, and pulled out one by one (Tex. R. Civ.
P. Rule 223). The names are written down in the order in which they are drawn,
creating the new jury list (Tex. R. Civ. P. Rule 223). Only one shuffle may occur
(Jones v. State, p. 149) unless a party can show misconduct (Chappell v. State, p.
511) or unless the trial judge decides to shuffle the potential jurors at his or her
own accord (Wilkerson v. State, p. 30). This option to request a shuffle of the

potential jurors is guaranteed as an absolute right (Latham v. State, p. 479). If



neither party chooses to shuffle the jury pool, the potential jurors in the pool will
be subject to voir dire in the order in which they happen to be arranged, and the
right to shuffle will be waived.

In the civil context, errors such as the improper grant or denial of a Shutffle
are deemed to be harmless error, unless a party can show that the improper
grant or denial was intended to result in an improper verdict (Rivas v. Liberty
Mut. Ins. Co., p. 612). In Rivas v. Liberty Mut. Ins. Co., the trial court denied
Defendant’s request to shuffle the pool of prospective jurors (p. 611). The Texas
court of civil appeals reversed the trial court’s judgment and held that this error
was reversible (Rivas v. Liberty Mut. Ins. Co., p. 611). However, the Supreme
Court of Texas reversed the judgment of the court of appeals, stating that the
purpose of the Shuffle is to ensure that jurors are randomly selected (Rivas v.
Liberty Mut. Ins. Co., p. 612). The Texas Supreme Court recognized that the jury
pool had already been randomized prior to the voir dire process; therefore, the
court reasoned that the error was merely procedural, that the ultimate goal of the
shuffle was achieved, that and no fundamental right of either litigant was
violated (Rivas v. Liberty Mut. Ins. Co., p. 612).

On the other hand, in the criminal context, the court must apply the

reversible error doctrine when a Shuffle is improperly granted or denied



(Chappell v. State, p. 512). In Chappel v. State, the defendant was convicted of
capital murder and was sentenced to death (p. 509). On appeal, Defendant
argued that he is entitled to a new trial, because the potential jurors were
shuffled twice when only one shuffle is allowed under Texas Code of Criminal
Procedure article 35.11 (Chappell v. State, p. 509). The Texas Court of Criminal
Appeals held that, in all criminal cases, the reversible error doctrine applies to all
errors in the jury selection process (Chappell v. State, p. 512). The court stated
that Texas law prescribes the methods in which jury selection and trial must
occur, and that there is no justification for deviating from those procedures
(Chappell v. State, p. 512). Therefore, the application of the reversible error
standard would help secure a defendant’s Sixth Amendment right to a fair trial,
because it would ensure compliance with Texas statutory law and consistency of
judicial oversight (White, 1999, p. 525).
B. Advantages and Disadvantages

The uniqueness of the Shuffle is apparent; however, this uniqueness
understandably raises concerns about its fairness and utility. If this idiosyncratic
mechanic of jury selection is so advantageous to litigants, why does it appear in
only one state? The Texas courts have identified the Shuffle as a means of

assembling a random pool of prospective jurors from which a fair and impartial



jury may be selected. One may argue that this randomness is desirable and
advantageous to litigants, because it will likely lead to the empanelling of a more
diverse jury. But, the Shuffle’s susceptibility to abuse and discriminatory use
may outweigh any resulting advantages (Gallagher, 2004). Some scholars have
criticized the Shuffle, suggesting that Texas courts abandon use of the practice.
Other scholars have suggested that the Shuffle be susceptible to Batson analysis
(White, 1999, p. 525). Regardless of what action one believes must be taken, the
disadvantages and inherent dangers of the Shuffle should be considered.

In the case of Batson v. Kentucky, the United States Supreme Court held
that, while litigants have an absolute right (all be it statutorily) to exercise
peremptory challenges as they wish, they may not use these challenges to
discriminate against the selection of jurors on the basis of race or gender (Batson
v. Kentucky). A Batson hearing may be held if a Defendant believes that the State
has used a peremptory challenge in a discriminatory manner. At such a hearing,
the court will conduct the following analysis: First, the defendant must make a
prima facie showing that discrimination has occurred (Batson v. Kentucky).
Second, after the defendant has made a prima facie showing, the burden shifts to
the State to articulate a race-neutral reason for exercising the peremptory

challenge in question (Batson v. Kentucky). Finally, after hearing the State’s



racially neutral articulated reason, the trial judge will determine whether the
State has exercised its peremptory challenge with a discriminatory purpose
(Batson v. Kentucky). While there are some similarities between peremptory
challenges and the Shuffle (e.g., both may be used at the whim of the litigants,
both are provided for by statute, the ability to exercise both is an absolute right)
(Gallagher, 2004), Texas courts have held that Batson protection does not extend
to the Shuffle (Urbano v. State, p. 520) (Wearren v. State, p. 546). This lack of
protection increases the likelihood that the Shuffle will be used for
discriminatory purposes. Consider the following events and discussion by the
United States Supreme Court in Miller-El v. Dretke, commonly referred to as
Miller-El 1I (Miller-El v. Dretke).

Miller-El was charged with capital murder and convicted by a jury in 1986
in Dallas, Texas. Although Batson was decided while Miller-El's appeal was
pending, the Texas Court of Criminal Appeals found that an inference of
purposeful discrimination existed and remanded the case to the trial court to
conduct a Batson hearing (Miller-El v. Dretke, p. 236). After conducting the
Batson hearing, the trial court found no evidence that the prosecutors had
purposefully discriminated against African-Americans in their exercise of

peremptory challenges (Miller-El v. Dretke, p. 236). The trial court findings were
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affirmed by the Texas Court of Criminal Appeals and Miller-El sought habeas
relief urging a Batson violation and other claims (p. 237). The United States
District Court and Court of Appeals for the Fifth Circuit found no merit to the
claim; however the Supreme Court granted certiorari (Miller-El v. Dretke, p. 237).

In analyzing the Batson claim, the Supreme Court questioned the
prosecutors’ intentions, beginning with the utilization by the State of the Shuffle
procedure (Miller-El v. Dretke, p. 253). Since the entire jury selection process
lasted five weeks, each Monday, a brand new panel of fifty (50) prospective
jurors was selected from the general jury pool and assigned to the Miller-El case
(Miller-El v. Cockrell, p. 47). From each panel, approximately the first half of the
list of names would be selected to move on to the individual voir dire phase —
those individuals further down on the week’s list were released from jury service
(Miller-El v. Cockrell, p. 47). The judge permitted the parties to shuffle the new
list each week down in the jury pool area prior to the jurors assembling in the
courtroom (Miller-El v. Cockrell, p. 57); it appears from the record that if the
State chose to shuffle, the judge allowed the defense to also shuffle (Miller-El v.
Cockrell, pp. 45-46). The prosecution elected to shuffle the prospective juror list
the first three weeks of jury selection (Miller-El v. Dretke, p. 254). A dispute

arose the third week after the State shuffled and the defendant shuffled, wherein
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the State then objected to the method the Defense attorney used in physically
shuffling the juror cards and requested another shuffle (Miller-El v. Cockrell, pp.
57-65). The judge denied the State’s request and kept the names in the order they
appeared after the Defense shuffled (Miller-El v. Cockrell, p. 65). For the
remaining weeks of jury selection, the judge ordered the Shuffle, if there was
one, to be conducted in the Court’s presence to prevent any further problems
(Miller-El v. Cockrell, pp. 63-64). The Supreme Court contended that the State
used the Shuffle only when African-Americans appeared initially near the top of
the list and delayed in objecting to the Defense shuffle only after several African-
Americans ended up high on the list (Miller-El v. Dretke, p. 254). The Court
found that without the offer of a race neutral reason for requesting a Shuffle,
there is nothing to stop “the suspicion of discriminatory intent from rising to an
inference” (Miller-El v. Dretke, p. 255).

As one may recall, the Texas statutory scheme for the Shuffle calls for the
clerk to shuffle the juror cards after the potential jurors have been assembled in
the courtroom in the order they appear on the list (Tex. R. Civ. P. Rules 223-225).
Upon agreement of the parties and the historical practices in Dallas, the Court
permitted the attorneys to perform their shuffles in the central jury room (Miller-

El v. Cockrell, pp. 63-64). This was a clear deviation from procedure that, had it
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been conducted properly, may not have otherwise raised the suspicions of the
majority of the Supreme Court. John White offers an option that might alleviate
this fundamental procedural issue in Miller-El II; he suggests that the Shuffle be
conducted by the judge in open court (White, 1999, p. 538).

Some argue the Shuffle is more susceptible to such discriminatory abuse
without the protection of Batson (White, 1999, p. 525). Even if Batson protections
were extended to the Shuffle, other scholars believe that that protection would be
ineffective, as a defendant would have difficulty proving that the purpose of the
shuffle was discriminatory (Gallagher, 2004). Therefore, some scholars suggest
that the only way to secure a defendant’s right to a trial free from discrimination
would be to eliminate the Shuffle completely (Gallagher, 2004).

III. Methods of Jury Selection
A. Strike and Replace

Also known as the “jury box” method (Munsterman, Hannaford-Agor, &
Whitehead, Jury Trial Innovations, 2006, p. 80), the strike and replace method is
the more traditional method of jury selection. Under this method prospective
jurors are selected at random from the jury pool, at which point they are sworn
in, and seated in the jury box. Examination by counsel is followed by challenges

for cause, in which rejected jurors are immediately replaced by other randomly
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selected members of the jury pool (Munsterman, Hannaford-Agor, & Whitehead,
Jury Trial Innovations, 2006, p. 80). The process continues until all members are
found to be cause free (Munsterman, Hannaford-Agor, & Whitehead, Jury Trial
Innovations, 2006, p. 80). Counsel then begins to exercise their peremptory
challenges, alternately, and similarly challenged jurors are replaced until the
challenges are exhausted or the remaining are waived (Munsterman, Hannaford-
Agor, & Whitehead, Jury Trial Innovations, 2006, p. 80). The strike and replace
method of jury selection can be found in various states?®, including Arizona,
North Carolina and Tennessee.

1. Arizona. In civil and criminal cases, the plaintiff or prosecutor and the
defendant alternate exercising their peremptory strikes (Ariz. R. Civ. P. 47(a)(3))
(Ariz. R. Crim. P. 18.5(g)). Failure to use a peremptory strike on a turn results in
a waiver of the remaining strikes (Ariz. R. Civ. P. 47(a)(3)) (Ariz. R. Crim. P.
18.5(g)). When the parties have waived or exhausted their peremptory strikes,
the clerk in a civil trial calls the first eight names on the list to create the jury
(Ariz. R. Civ. P. 47(a)(3)), or in a criminal trial strikes names from the bottom of

the list until only the number of required jurors and alternates remains (Ariz. R.

3 California, Hawalii, Illinois, lowa, Kansas, Kentucky, Minnesota, Mississippi, Montana, Nevada,
Oklahoma, Oregon, Washington, and Wisconsin
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Crim. P. 18.5(g)). Functionally, the result is the same, in that the potential jurors
at the beginning of the list are seated until there is no need for more.

The significant part of this method of using peremptory strikes is whether
a Batson challenge may be raised based on a party’s waiver of peremptory strikes
that results in the clerk striking minority jurors from the bottom of the list
pursuant to Rule 18.5(g) of the Arizona Rules of Criminal Procedure. This issue
tirst arose in State v. Scholl, a case involving an African-American defendant
where the jury panel was comprised of twenty-four (24) persons, only one of
which was African-American (p. 407). The lone African-American appeared on
the list as Number 23 (State v. Scholl, p. 407). The defendant exercised all six of
his available peremptory challenges (State v. Scholl, p. 407). The prosecutor
exercised four of his six peremptory challenges and waived the remainder, which
pursuant to Rule 18.5(g), resulted in the removal by the clerk of Numbers 23 and
24 from the jury list (State v. Scholl, p. 407). Defense counsel objected to the
makeup of the jury and argued that the prosecutor’s waiver of his remaining
peremptory challenges in effect struck the only African-American and that Batson
had been violated (State v. Scholl, p. 407). The prosecutor then provided a race
neutral reason that it was not his practice to exercise all of his peremptory

challenges unless he had a basis to strike (State v. Scholl, p. 407).
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The court, after reviewing Batson, concluded that by not exercising all six
peremptory challenges, the State had in effect struck the last two potential jurors
(State v. Scholl, p. 408). The court further found the defendant had made a prima
facie showing and that explanation given by the prosecutor was not a sufficient
race neutral reason (State v. Scholl, p. 408). The court ordered the prosecutor to
use a strike on the last selected juror or the court would strike that juror and
place Number 23 on the jury (State v. Scholl, p. 408). With the agreement of the
parties, the trial court declared a mistrial so that the State could seek appellate
review of the issue (State v. Scholl, p. 408). The court of appeal held that the
Batson prima facie case for discriminatory use of peremptory strikes applied to
the nonuse of strikes, stating “[t]here is no reason to differentiate between use
and nonuse of peremptory challenges in determining whether the State is
engaging in purposeful discrimination in its selection of jurors” (State v. Scholl,
p. 409). It nevertheless concluded that the trial court erred in declaring a mistrial
and misread Batson when it determined that the African-American juror had to
be seated in spite of the prosecutor’s explanation that he regularly waived his
peremptory challenges when he had no reason to use them and that he did not

waive them in this case in order to remove the African-American juror (State v.

Scholl, p. 409).
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The Arizona Supreme Court addressed this issue in State v. Paleo (2001), in
which the prosecutor struck one Hispanic juror and later waived the remaining
peremptory strikes, resulting in the removal of the remaining Hispanic juror.
The court overruled the decision in State v. Scholl (1987) to the extent it treated
nonuse of a strike the same way as use of a strike in a Batson challenge (State v.
Paleo, p. 37). The court held that waiver alone is insufficient to make a prima
facie case of discrimination under Batson, because “the law does not presume
wrongdoing without action of some kind or omission of a legally required act”
(State v. Paleo, p. 37). Rather, waiver is relevant only when it is coupled with
something more, such as when the waiving party makes discriminatory
statements, has a pattern of strikes removing a specific group and the waiver
results in the removal of more members of the group, or fails to strike “similarly
situated” non-minority jurors (State v. Paleo, p. 37). The court also noted that a
waiver that results in the seating of minority jurors may indicate an absence of
discriminatory intent when other minority jurors are struck (State v. Paleo, p. 38).
The Paleo (2001) decision preserved the protections of Batson without
“introducing affirmative action into the jury box” (Lines, 2001, p. 749).

2. North Carolina. In a criminal trial, the prosecutor examines the first 12

jurors and makes his challenges for cause and peremptory strikes (N.C. Gen.
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Stat. § 15A-1214). After each peremptory strike, a replacement is immediately
called, examined, and may be challenged or struck by the prosecutor (N.C. Gen.
Stat. § 15A-1214). Once he is satisfied with the 12 jurors seated, then the
defendant may examine them and make challenges for cause and peremptory
strikes (N.C. Gen. Stat. § 15A-1214). The jurors struck by the defendant are
replaced after he has indicated approval of those that remain, at which point
replacements are called and the prosecutor examines them and indicates
approval of the panel of 12 (or strikes, replaces, and examines the replacements)
(N.C. Gen. Stat. § 15A-1214). This process is repeated until the parties have
accepted 12 jurors (N.C. Gen. Stat. § 15A-1214).

The practical result of this process is that the prosecutor picks jurors first,
so that the defendant is limited to choosing from the prosecutor’s picks. This
means that those jurors who might be more sympathetic to the defendant will
have already been struck by the prosecutor (Joyner, 2012). Consequently, the
defendant is left with the ability to only do some damage control, dismissing
those jurors who seem to be “the worst of the lot” (Joyner, 2012). This is an
advantage to the prosecutor.

3. Tennessee. Contained within the right to a trial by jury, in both civil

and criminal trials, is the right to be tried by twelve (12) jurors (West's Tenn.



Code, Const. Art. 1 § 6) (State v. Bobo). In felon trials where the punishment is
imprisonment over one year, both the State and Defendant are given eight (8)
peremptory challenges (T.C.A. § 40-18-118). Typically twelve (or more, at the
judge’s discretion) prospective jurors are called at random into the jury box
(T.C.A. §40-18-104). Once the jurors are sworn to tell the truth, the court
conducts an initial examination to determine if any of the prospective jurors
should be struck for cause (Tenn. R. Crim. P., Rule 24). The attorneys are also
permitted to question the jurors and make challenges for cause (Tenn. R. Crim.
P., Rule 24). Once the twelve jurors have been “passed” for cause (Estep v.
State), the jurors are then subject to peremptory challenges (Tenn. R. Crim. P,
Rule 24). At this point the attorneys submit to the court either a blank slip of

paper, accepting all twelve jurors, or a list of those jurors they would like to

18

exercise a peremptory challenge against (Tenn. R. Crim. P., Rule 24). If a juror is

challenged by both sides, both sides are charged with use of that challenge
(Tenn. R. Crim. P., Rule 24). For each juror that is challenged, a replacement
juror will be called to take the empty seat (Tenn. R. Crim. P., Rule 24). The
replacement jurors are then questioned to determine if they should be removed
for cause (Tenn. R. Crim. P., Rule 24). The attorneys will then submit slips of

paper listing those potential jurors they wish to strike peremptorily (Tenn. R.
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Crim. P., Rule 24). This process continues until all twelve jurors in the box are
acceptable (Tenn. R. Crim. P., Rule 24).

4. Hybrid - Louisiana. Louisiana’s jury selection method is a hybrid of
the strike and replace system. Louisiana is also unique in that it only requires ten
out of twelve jurors to convict a defendant in major felony cases (La. Code Crim.
Proc. art. 782). In Louisiana, twelve (or more) jurors are randomly called to sit in
the jury box (La. Code Crim. Proc. art. 784). These potential jurors are
questioned by the judge, then the attorneys. Once both sides have had an
opportunity to voir dire the panel, the judge will entertain challenges for cause
(La. Code Crim. Proc. art. 797). Once the court rules on the challenges for cause,
the attorneys will make their peremptory challenges against those remaining
jurors (La. Code Crim. Proc. Ann. art. 788). The court will thank and excuse
those potential jurors who were challenged. The remaining jurors are removed
from the box and the process begins anew. The calling of panels of twelve will
repeat until twelve total jurors have been selected.

B. Struck

Under the struck method, the oath is administered to all members of the

jury pool and all members are examined. Counsel then proceeds with challenges

for cause, and the panel is reduced to the number of jurors needed for the trial,
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including alternates plus peremptory challenges available to their peremptory
challenges (Munsterman, Hannaford-Agor, & Whitehead, Jury Trial Innovations,
2006, p. 80). The challenged jurors are asked to leave together in a group, with
no knowledge of which party struck whom (Munsterman, Hannaford-Agor, &
Whitehead, Jury Trial Innovations, 2006, p. 80).

Some states permit the use of blind strikes, where the parties make their
peremptory challenges concurrently against potential jurors without being aware
of who the opposing party is striking (Munsterman, Hannaford-Agor, &
Whitehead, Jury Trial Innovations, 2006, p. 80). The remaining jurors make up
the jury and alternates (Munsterman, Hannaford-Agor, & Whitehead, Jury Trial
Innovations, 2006, p. 80).

A number of states use the struck method of jury selection?, including
Texas.

1. Texas. In non-capital felony and capital cases where the State is not
seeking the death penalty, both the State and Defendant are entitled to ten (10)
peremptory challenges (Tex. Code Crim. Proc. Ann. art. 35.15). When there are
two or more defendants proceeding to trial, each defendant is allowed six (6)

peremptory challenges and the State receives six (6) per defendant (Tex. Code

+ Alabama, Arkansas, Connecticut, Delaware, Idaho, Indiana, Maryland, South Carolina,
Vermont, Virginia, and West Virginia
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Crim. Proc. Ann. art. 35.15). The jurors randomly selected from the general jury
panel comprise the jury array (Tex. Code Crim. Proc. Ann. art. 35.11). The names
of the jurors are placed on the jury list, which is provided to both sides (Tex.
Code Crim. Proc. Ann. art. 35.11). In the courtroom, the members of the array
are seated in the order in which they appear on the jury list (Tex. Code Crim.
Proc. Ann. art. 35.20). It is at this stage in the process that a request for a Shutffle
would occur. The prospective jurors are sworn to answer the questions
truthfully (Tex. Code Crim. Proc. Ann. art. 35.02). If the parties raise a challenge
for cause, and it is granted by the Court, the juror is excused and erased from the
jury list (Tex. R. Civ. P. Rule 229).

Voir dire examination is conducted in the presence of the entire panel (Tex.
Code Crim. Proc. Ann. art. 35.17). Once voir dire is concluded, the attorneys
exercise their peremptory challenges by striking through the juror’s name on the
jury list (Tex. Code Crim. Proc. Ann. art. 35.25). The attorneys return their
redacted lists to the clerk (Tex. Code Crim. Proc. Ann. art. 35.26). The clerk then
calls the names of the first twelve jurors who were not struck on either list (Tex.
Code Crim. Proc. Ann. art. 35.26). These twelve jurors comprise the jury. Itis
the responsibility of the party to ensure that the jury does not contain a struck

juror (Jackson v. State). An objection to a struck juror sitting on the jury must
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occur before the jury is sworn to try the case (Jackson v. State). If after challenges
for cause and the exercise of peremptory challenges, the jury is incomplete (fewer
than twelve jurors remain), the Court calls for more jurors from the general panel
(Tex. R. Civ. P. Rule 235).

The attorneys in Texas have two opportunities to challenge the array. The
tirst challenge to the array comes prior to voir dire (Tex. Code Crim. Proc. Ann.
art. 35.06). Either side “may challenge the array on the ground that the officer
summoning the jury has willfully summoned jurors with a view to securing a
conviction or an acquittal” (Tex. Code Crim. Proc. Ann. art. 35.07). The
challenge must be made in writing and if made by the defendant, an affidavit
must also be filed (Tex. Code Crim. Proc. Ann. art. 35.07). If a defendant fails to
raise an objection prior to the qualification of the prospective jurors, the
challenge to the array is waived (Esquivel v. State). If the Court sustains the
objection to the array, the entire array is released and a new panel of prospective
jurors is called (Tex. Code Crim. Proc. Ann. art. 35.08). The officer that
committed the misconduct is not permitted to summon any other jurors (Tex.
Code Crim. Proc. Ann. art. 35.08).

The second challenge to the array is raised by the defendant after each

side has returned their jury list to the clerk but before the Court impanels the
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jury (Tex. Code Crim. Proc. Ann. art. 35.261). The challenge is based upon a
showing that in the exercise of their peremptory challenges, the State has
committed a Batson violation (Tex. Code Crim. Proc. Ann. art. 35.261). If the
Court finds, after conducting a Batson inquiry, that there was purposeful
discrimination, the Court will dismiss the panel and have a new array called
(Tex. Code Crim. Proc. Ann. art. 35.261).
C. Judge’s Discretion

While certain states are specific as to which method of jury selection is
appropriate by statute, a number of states allow for use of either the strike and
replace method or the struck method; mostly laying within the judge’s
discretion®. Utah’s Rules of Civil Procedure state “The judge shall determine the
method of selecting the jury and notify the parties at a pretrial conference or
otherwise prior to trial” (Utah R. Civ. P. 47). The statute goes on to discuss the
strike and replace method and struck method in detail (Utah R. Civ. P. 47).
D. Advantages / Disadvantages

Whether using the strike and replace or struck method, both of these

modes of jury selection have their advantages and disadvantages.

> Alaska, Colorado, District of Columbia, Florida, Georgia, Maine, Massachusetts, Michigan, Missouri,
Nebraska, New Hampshire, New Jersey, New Mexico, New York, North Dakota, Ohio, Pennsylvania, Rhode
Island, South Dakota, and Wyoming
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Advocates of the strike and replace method contend that it is less time
consuming versus the struck method, in that only a portion of the jury is
questioned as opposed to the entire jury pool. It is also stressed that this method
is the one that most lawyers and judges are familiar with (Munsterman, Strand,
& Hunt, Best Method of Selecting Jurors, 1990).

Commentators cite to a number of advantages of the struck jury selection
method. Munsterman, Hannaford-Agor, et al. aver this method increases juror
participation, since all must respond and participate in voir dire (2006, p. 82). A
potentially less biased jury may be found using this method, as it allows counsel
to question all members of the jury pool before using their peremptory
challenges, which allows them to concentrate on the composition of the jury as
whole rather than individual members (Munsterman, Hannaford-Agor, &
Whitehead, Jury Trial Innovations, 2006, p. 82). Additionally, using the struck
method avoids repetition of questions and saves time in the process of voir dire
because all potential jurors are questioned together (Munsterman, Hannaford-
Agor, & Whitehead, Jury Trial Innovations, 2006, p. 82). An advantage for
counsel using this method is in the use of peremptory strikes; they are given no

reason to hold back; because they have full knowledge of who will remain on the



25

panel (Munsterman, Hannaford-Agor, & Whitehead, Jury Trial Innovations,
2006, p. 82).

Additionally, when a Batson violation occurs, use of the struck method
allows for a remedy without setting aside the entire voir dire (Munsterman,
Hannaford-Agor, & Whitehead, Jury Trial Innovations, 2006, p. 82). Since this
method requires strikes to take place out of the presence of the jurors, if the judge
refuses to allow the strike, changes can be made without the jurors being aware
(Munsterman, Hannaford-Agor, & Whitehead, Jury Trial Innovations, 2006, p.
82).

Commentators also note various disadvantages to the struck method. As
opposed to the strike and replace method, it is more difficult for counsel to keep
track of panel member’s responses and reactions when dealing with a larger
group of potential jurors (Munsterman, Hannaford-Agor, & Whitehead, Jury
Trial Innovations, 2006, p. 82). This method may also give unfair preference to a
party that chooses to use all of their peremptory challenges; because its goal is to
produce a jury most favorable to one’s party, as opposed to strictly eliminating
biased jurors (Munsterman, Hannaford-Agor, & Whitehead, Jury Trial

Innovations, 2006, p. 82). Lastly, the struck method is less familiar to most
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lawyers and judges (Munsterman, Hannaford-Agor, & Whitehead, Jury Trial
Innovations, 2006, p. 82).
IV. Back-striking

So, what is back-striking? It is the exercise of a peremptory challenge
against a prospective juror that has already been initially accepted (State v.
Plaisance). There are only four states that permit back-striking: Florida,
Louisiana, Tennessee, and Illinois. Florida, like Louisiana, views the exercise of a
back-strike as a right, meaning that the court has little to no discretion in limiting
the exercise of the back-strike (Fla. R. Crim. P. Rule 3.310) (La. Code Crim. Proc.
Ann. art. 799.1). Unlike the other back-striking states, Illinois leaves to the court
the discretion to modify the jury selection process, including whether to permit
or deny the exercise of back-striking (People v. Moss).

The procedure in exercising a back-strike differs from state to state based
upon what method of jury selection is utilized. The following hypothetical
scenarios from Louisiana and Tennessee will illustrate the different ways a back-
strike can be used.

A. Louisiana Hypothetical
In major felony cases the jury shall consist of twelve (12) jurors (La. Code

Crim. Proc. Ann. art. 782(a)). Additionally, the defendant is given twelve (12)



27

peremptory challenges and the State receives an equal number (La. Code Crim.
Proc. Ann. art. 799). During the selection process, the State always goes first in
exercising their peremptory challenges (La. Code Crim. Proc. Ann. art. 788). The
parties are permitted to exercise a back-strike at any time until the jury is sworn
in (La. Code Crim. Proc. Ann. art. 799.1).

After it has been determined that the members of the venire are qualified
to serve, the clerk calls twelve (12) potential jurors at random from the venire
and they are seated in the jury box (La. Code Crim. Proc. art. 784). This first

panel consists of persons we will label as A through L.

A B C D E F

G H I ] K L

The Court begins by asking the prospective jurors questions and then it is
the State and Defense attorney’s turn to question the panel. Once the
questioning has concluded, the Court asks the attorneys to approach the bench
and during a bench conference the jury is selected. There are no challenges for
cause, so it is time for the State and defense to exercise their peremptory
challenges.

In Louisiana, the State always goes first in accepting or rejecting a juror.

So the Court will ask the State, “Is Juror A acceptable?” (inquiring as whether the
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State finds this juror to be fair and impartial and suited to sit on the case); and
the State responds, “Acceptable”. The defense also finds Juror A acceptable.
Through the course of this process, defense counsel challenges Jurors B, F, ], and
K and the State challenges Jurors C and H. When it comes to Juror L, the State
accepts this juror. Before defense counsel addresses Juror L, however, he
announces that he would like to back-strike Juror D. Defense counsel then
proceeds to accept Juror L. The challenged jurors are thanked for their service
and are permitted to leave. So at this point, there are five (5) jurors accepted
(Jurors A, E, G, I, and L) and the State has exhausted two peremptory challenges

and defense has exhausted five. The five jurors are asked to wait in the jury

room until their complement reaches the required number to constitute a jury.

A
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Just as with panel one, the clerk calls another twelve (12) potential jurors

at random to fill the box. We will label these M through X.

M N O P Q R

S T U \Y W X
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Voir dire continues as it did with panel one and the Court calls the
attorneys to the bench for the bench conference. The State accepts Juror M but
defense challenges Juror M. Both the State and defense then accept Juror N.
Prior to discussing the fate of Juror O, the State announces it wishes to back-
strike Juror E from the first panel. This means that Juror E will now be relieved
of his obligation as a juror. The parties continue with panel two and
subsequently the State challenges Juror Q and defense challenges Jurors O and T.

Juror X makes twelve.

* N * P

S T U \Y * X
>¢
>¢

Thus the jury consists of Jurors A, G, I, L, N, P, R, S, U, V, W, and X. They
are then sworn as the jurors for this case.

As you can see, either party can exercise a back-strike against a juror on
the current panel (Juror D), or one from a previous panel (Juror E) and all the

way up until the jury of all twelve members is sworn in.
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A concern arises when a Batson challenge has been upheld by the trial
court given that the potential juror(s) may have been released to go about their
lives. Louisiana law gives trial judges wide discretion in fashioning a remedy to
correct such a circumstance (La. Code Crim. Proc. Ann. art. 795). Various
remedies have been utilized throughout the nation, including recalling excused
jurors, dismissing the entire venire, or granting a mistrial (State v. Nelson, p. 34).
It should be noted that reseating a dismissed juror presents its own set of
concerns (State v. Andrews, p. 983). The judge must be satisfied that the juror
remains fair and impartial, especially if that individual has had an opportunity to
be influenced by outside factors such as the news media or friends and family
(State v. Andrews, p. 983).

B. Tennessee Hypothetical

In Tennessee, like Louisiana, the jury in a non-capital case consists of
twelve (12). The State and Defense are each given eight (8) peremptory
challenges. The court in Tennessee will randomly select the twelve jurors to sit
in the jury box; we will again use the letters A through L to represent them. The
court, at its discretion, can also randomly select several more jurors to replace
those that may be struck (Tenn. R. Crim. P., Rule 24). We will label these next

twelve as M through X.
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Presuming there are no challenges for cause, the attorneys will then

question Jurors A through L. The lawyers will write down the names of those

jurors they wish to exercise a peremptory challenge against. Remember, if both

sides chose to challenge the same juror, both are charged with the use of that

peremptory challenge (Tenn. R. Crim. P., Rule 24). The State lists Juror C, Juror

E, and Juror K. The Defense lists Juror E only. Jurors C, E, and K are then asked

to leave the jury box and are replaced with Jurors M, N, and O, respectively.

M N
G | H | I ]*L
o)

The three new jurors are questioned for cause and the attorneys prepare

their peremptory challenge lists. The attorneys are not restricted to striking just

the new jurors (Tenn. R. Crim. P., Rule 24); they may back-strike any of the

previously passed jurors. The State lists Juror B and Juror O; the Defense lists
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Juror D and Juror N. The Court will replace Juror B with Juror P, Juror D with

Juror Q, Juror N with Juror R and Juror O with Juror S.

ik Ak _ -

P M Q

XX XX

The new jurors will then be questioned and the attorneys will submit their
new list of struck jurors. The State does not list anyone, but the Defense lists

Juror G. The Court will replace Juror G with Juror T.

ik A _ -

P M Q

> " | |

XX XX




33

Juror T will now be questioned like his fellow jurors before him. This
time, neither the State, nor the Defense exercises a peremptory strike. The jury is
composed of Jurors A,P,M, Q, R, F, T, H, I, ], S, and L. These jurors are then
sworn to hear the case.

The major difference between Louisiana and Tennessee is that in
Tennessee all prospective jurors remain in the courtroom during the entire voir
dire process. Every juror in the box is susceptible to a peremptory challenge until
a full complement of twelve (12) are selected to serve.

C. Pros of back-striking

Back-striking allows the attorneys to select the jurors they believe are best
suited to act as triers of fact for the case at hand (i.e., which jurors will best fit the
overall dynamic of the entire group) (Hamilton, 2010). Back-striking also allows
a great deal of flexibility in the exercise of peremptory challenges, as it provides
attorneys the opportunity strike a juror that has already been deemed
“acceptable” (Hamilton, 2010). “Back-striking allows an attorney to better
scrutinize jurors as a group, as group dynamics do play a large role in how juries
make decisions (McWilliams, 2011). It is important to consider the role of each
potential juror as part of the new mix of potential jurors after the panel has been

altered by your opponent (McWilliams, 2011). The right to view the panel as a
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whole before the jury is sworn is an essential component of the right to a trial by
jury (Tedder v. Video Electronics, Inc.).
D. Cons of back-striking

Back-striking does not further the ultimate goal of voir dire, which is to
provide the defendant with a fair trial by selecting an impartial jury (Hamilton,
2010). Back-striking does not craft a more fair and impartial jury, because the
back-struck juror was already deemed to be acceptable by both the State and
defense (Hamilton, 2010). No new, contradictory information comes to light to
suggest that the back-struck juror is no longer suitable, because neither the State
nor defense conduct any further questioning of that juror (Hamilton, 2010).
Saving a peremptory challenge until after a juror is selected does nothing more
for the process than promote gamesmanship (Hamilton, 2010). This
gamesmanship runs counter to the purpose of the voir dire because, if one
attorney decides to gamble on allowing a less favorable juror remain and then
does not find a more suitable juror, the resulting jury may be less impartial
(Hamilton, 2010). Attorneys may use back-striking to disguise a pattern of
discrimination against a certain class of jurors (Snyder v. Louisiana). In Snyder v.
Louisiana (2008), the US Supreme Court appeared to apply greater scrutiny to

back-striking than other peremptory challenges, as one back-strike of an African-
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American juror was sufficient to establish a pattern of discrimination. Inevitably,
back-striking creates a gap between the trial court’s observation of the juror in
question and the time at which the back-strike is exercised, and this gap will
certainly cause the trial court’s memory of the juror to fade (Hamilton, 2010).
Therefore, the trial court may have a more difficult time ruling on a Batson
challenge if it cannot recall the basis of a race-neutral peremptory challenge
(Hamilton, 2010).

V. Recommendations and Conclusion

This writer’s choice of the previously identified four mechanics of jury
selection is not to suggest that there are only four existing in the voir dire
processes employed both in state and federal courts. It should be noted that
some of those jurisdictions may have yet even more idiosyncratic practices which
may be considered hybrids of those discussed above. Suffice it to say at this
point that there is no one best way to select the jury.

In commenting on all of the mechanics existing in the various
jurisdictions, the Texas Shuffle as it is known appears to be the least likely
method to adopt if one were considering improving and not just tinkering with a
present method in place. Miller-El, as discussed above, should serve as a

cautionary tale for those who might find the Shuffle to be a useful tool. The
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strike and replace as well as the struck method in their purest forms have
advantages and disadvantages as has been addressed above. The utility of these
mechanics would seem to remain in favor in those states employing same. No
discernable jurisprudential challenges have presented themselves at least
sufficient enough to warrant other jurisprudential and/or statutory revision.
However, of those states allowing for back-striking as defined herein,
Louisiana bears more than a passing reference. The ability to strike a juror
already selected as purportedly being fair and impartial presents two issues for
consideration. The first issue would be whether or not there is more than a
suspicion of discrimination afoot. This may well provoke a Batson challenge. If
this challenge were to be successful, the implications regarding how to remedy
the loss of that juror, and, whom to choose to reconstitute the jury with may well
warrant a pragmatic mistrial. The second question is whether or not the back-
strike is used only as an exercise in gamesmanship. Gamesmanship may not be
in a legal sense prohibited but nevertheless bears on a question of perhaps
wasting time. The argument often used to justify a back-strike is the suitability
of the present acceptable juror as a substitute for the previously accepted juror

because of the group dynamics theory.
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The subject of the group dynamics theory as explained in perhaps a
perfect world would involve a discussion of constructing and administering a
court approved questionnaire to be disseminated to each member of the
proposed venire panel (Frederick, 2011, p. 261). Thereafter, constructing and
administering extensive written psychological tests to the list of prospective
jurors (Frederick, 2011, p. 264). These tests are to be administered individually
with the results being collated and correlated in some fashion so as to enable the
testers to identify by labeling each perspective juror’s personality traits
(Frederick, 2011, p. 265). Generally, the next step in the process would involve
rating each individual by their test scores and allocating them to a given known
personality type i.e. leader, follower, undecided, easily susceptible of influence,
etc. (Frederick, 2011, p. 266). Following that step will be the selection made by
the attorney during voir dire of those based on the test results and opinions that
he was furnished, possibly by a jury consultant (Vidmar & Hans, 2007, p. 104).
Each litigant (state/plaintiff, defendant) then invokes their right to challenge
either peremptorily or otherwise in arriving at their ultimate choices for an ideal
jury. The ideal jury, of course, refers to a jury that will most likely decide in

favor of their respective client.
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Imagine voir dire being conducted in a typical felony trial by the attorneys
while utilizing the above procedure described by their respective trial
consultants. And then imagine all of the above having taken place in the short
time span typically allowed by judges for voir dire.

As Vidmar and Hans point out “even in highly controlled settings using
standardized psychological tests, it is often very difficult to accurately estimate
how any particular individual will behave...we are reminded that jury selection
is really jury de-selection in which both sides have some vetoes over the other
side’s favorite juror. Furthermore, emphasis on the personalities and presumed
predilections of jurors assumes that trial evidence, judicial instructions to be
impartial, and the deliberations of twelve independent minds don’t count very
much.” (American Juries: The Verdict, 2007, pp. 104-105).

With all of the constraints, however determined, the issue of whether or
not a particular juror will be a better fit with the rest of the jurors could hardly be
known or determined on the basis of the few questions most often asked of all
perspective jurors during the voir dire process. The goal of voir dire is to select
those prospective jurors that understand their mission, and, who will be fair and
impartial if chosen. The group dynamics theory appears to focus on how the

individual juror will get along with others previously chosen. To back-strike a
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juror previously selected (having been selected as being fair and impartial), does
not appear to be sensical even if the lawyer exercising the back-strike is looking
for an ally. In view of the judge’s instructions to the jury as to how it should
conduct its deliberations (i.e. discuss views, etc.). It is obvious that the court is
reinforcing not only that jurors must be fair and impartial, but that they must
vote their own convictions. “There is truly no way to know in advance how
jurors will interact to digest the data provided at trial” (Treger, 1992, p. 579). To
suggest otherwise is baffling.

The observations made above, whether good, bad, or ugly, are offered for
the reader’s consideration only. And, in no way, represent the expression and/or
opinions of any but this writer. The goal of pursuing a jury in criminal and civil
cases that is fair and impartial is certainly constitutionally mandated. However,

1"

we should be reminded that “’ [a litigant] is entitled to a fair trial but not a

perfect one,” for there are no perfect trials” (Brown v. U.S., pp. 231-232).
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ARIZONA
ARKANSAS
CALIFORNIA
COLORADO
CONNECTICUT
DELAWARE
DISTRICT OF COLUMBIA
FLORIDA
GEORGIA
IDAHO

ILLINOIS
LOUISIANA
MARYLAND
MICHIGAN
MISSISSIPPI
MISSOURI
MONTANA
NEBRASKA
NEW HAMPSHIRE
NEWMEXICO
NORTH CAROLINA
OHIO

OREGON
PENNSYLVANIA
RHODE ISLAND
TENNESSEE
TEXAS

UTAH
WASHINGTON
WEST VIRGINIA
WYOMING
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Capital Case Peremptory Challenge Table Citations

46

ARIZONA AZ ST RCRP Rule 18.4

ARKANSAS AR ST § 16-33-305

CALIFORNIA CA CIV PRO § 231

COLORADO CO ST § 16-10-104

CONNECTICUT CT ST § 54-82¢g

DELAWARE DE ST SUPER CT JUROR USE Standard 9
DISTRICT OF COLUMBIA DC CODE § 23-105

FLORIDA FL ST § 913.08

GEORGIA GA ST § 15-12-165

IDAHO ID ST § 19-2016

ILLINOIS IL ST S. Ct. Rule 434

LOUISIANA LSA-C.Cr.P. Art. 799

MARYLAND MD CTS & JUD PRO § 8-420
MICHIGAN MI ST 768.13;, MI ST 768.12

MISSISSIPPI MS ST § 99-17-3

MISSOURI MO ST 494.480

MONTANA MT ST 46-16-116

NEBRASKA NE ST § 29-2005

NEW HAMPSHIRE N.H. Rev. Stat. 5606

NEW MEXICO NMRA Rule 5-606

NORTH CAROLINA NCST § 15A-1217

OHIO OH ST TRIAL CT JURY MGMT Standard 9
OREGON OR ST § 136.230

PENNSYLVANIA Pa.R.Crim.P. Rule 634

RHODE ISLAND RI R SUPER CT RCRP Rule 24
TENNESSEE TN R RCRP Rule 24

TEXAS TX CRIM PRO Art. 35.15

UTAH Utah Rules of Crim Pro Rule 18(d)
WASHINGTON Superior Court of Criminal Rules, CrR 6.4
WEST VIRGINIA WYV R FRCRP Rule 24

WYOMING

WY ST S7-11-103
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Felony Peremptory Challenge Table Citations

ALASKA AK R RCRP Rule 24

ARKANSAS AR ST § 16-33-305

CALIFORNIA CA CIV PRO § 231

COLORADO COST § 16-10-104
CONNECTICUT CT ST § 54-82¢g

DELAWARE DE ST SUPER CT JUROR USE Standard 9
DISTRICT OF COLUMBIA DC CODE § 23-105

FLORIDA FL ST § 913.08

GEORGIA GA ST § 15-12-165

HAWAII HIST § 635-30

IDAHO ID ST § 19-2016

ILLINOIS IL ST S. Ct. Rule 434

KENTUCKY KY ST RCRP Rule 9.40
MICHIGAN MI ST 768.13; MI ST 768.12
MINNESOTA MN ST RCRP Rule 26.02
MISSISSIPPI MS ST § 99-17-3

MISSOURI MO ST 494.480

NEVADA NV ST 175.051

NEW HAMPSHIRE N.H. Rev. Stat. 5606

NEW MEXICO NMRA Rule 5-606

NORTH CAROLINA NCST § 15A-1217

OHIO OH ST TRIAL CT JURY MGMT Standard 9
PENNSYLVANIA Pa.R.Crim.P. Rule 634

RHODE ISLAND RI R SUPER CT RCRP Rule 24
TENNESSEE TN R RCRP Rule 24

TEXAS TX CRIM PRO Art. 35.15

UTAH Utah Rules of Crim Pro Rule 18(d)
VERMONT VT STT.12§ 1941
WASHINGTON Superior Court of Criminal Rules, CrR 6.4
WEST VIRGINIA WV R FRCRP Rule 24
WISCONSIN WI ST 972.03

WYOMING

WY ST S 7-11-103
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Misdemeanor Peremptory Challenge Table Citations

50

ALASKA AK R RCRP Rule 24

ARKANSAS AR ST § 16-33-305

CALIFORNIA CA CIV PRO § 231

COLORADO COST § 16-10-104
CONNECTICUT CT ST § 54-82g

DELAWARE DE ST SUPER CT JUROR USE Standard 9
DISTRICT OF COLUMBIA DC CODE § 23-105

FLORIDA FL ST § 913.08

HAWAII HIST § 635-30

IDAHO ID ST § 19-2016

ILLINOIS IL ST S. Ct. Rule 434

IOWA IAR2.18

KANSAS K.S.A. 60-247

KENTUCKY KY ST RCRP Rule 9.40

MAINE ME R RCRP Rule 24

MARYLAND MD CTS & JUD PRO § 8-420
MICHIGAN MI ST 768.13; MI ST 768.12
MINNESOTA MN ST RCRP Rule 26.02
MISSISSIPPI MS ST § 99-17-3

MISSOURI MO ST 494.480

NEBRASKA NE ST § 29-2005

NEVADA NV ST 175.051

NEW HAMPSHIRE N.H. Rev. Stat. 5606

NEW JERSEY NJ R GEN APPLICATION R. 1:8-3
NEW MEXICO NMRA Rule 5-606

OHIO OH ST TRIAL CT JURY MGMT Standard 9
OKLAHOMA OKSTT.22§ 655
PENNSYLVANIA Pa.R.Crim.P. Rule 634

RHODE ISLAND RIR SUPER CT RCRP Rule 24
SOUTH CAROLINA SC Code of Laws S14-7-1110
SOUTH DAKOTA SD ST § 23A-20-20

TENNESSEE TN R RCRP Rule 24

UTAH Utah Rules of Crim Pro Rule 18(d)
VERMONT VT STT. 12§ 1941
WASHINGTON Superior Court of Criminal Rules, CrR 6.4
WEST VIRGINIA WYV R FRCRP Rule 24
WISCONSIN WI ST 972.03

WYOMING

WY ST S 7-11-103




