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Abstract

On October 1, 2013, the most visible component of the Patient Protection and
Affordable Care Act (Public Law 111-148) (ACA) went live. Health insurance
marketplaces provided residents with a place to shop and receive subsidies for insurance
plans that contained the essential health benefits required by the ACA. The ACA required
each state to establish an exchange, but it also provided flexibility so if a state elected not
to (or could not) build its own, the federal government would implement the marketplace.

A handful of states chose a hybrid implementation, which used the federal
HealthCare.gov website but left certain decisions to the states. In the end, twice as many
states chose to use the federal HealthCare.gov website compared to states that created a
state-based marketplace and website. This trifurcated approach to implementing the
health insurance marketplaces where residents were either served by a federally-
facilitated, state-based, or hybrid marketplace, provides a unique situation for comparison
and analysis relating to federalism and public policy implementation.

This policy analysis examines the implementation of the ACA’s health insurance
marketplaces in all 50 states and the District of Columbia. It discusses enrollment success
during the first five open enrollment periods across all three marketplace types.

Among the federally-facilitated, state-based, or hybrid marketplaces, was one type
more successful than the others at enrolling residents in health insurance? What factors
may have played a role in success or failure? This study discusses the ACA marketplaces

as a case study in federalism and public policy implementation.
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Introduction

Health care reform and attempts to make quality care more accessible to more
Americans has been on the national political agenda in one form or another for over 100
years. The accessibility and affordability of health care has constantly been an issue of
concern voiced by Americans to their leaders. Presidents have struggled with health care
personally and in their official roles. Each president has been affected by sickness and
death in ways that make health care personal to them. Whether presidents chose to act or
not on health care reform, most have been recorded relaying stories about family
members’ struggles with disease and the health care system. Often Presidents have even
shared struggles with their own infirmities (Blumenthal & Morone, 2009). Despite these
personal experiences, large scale health care reform was not a top priority for many
presidents, and attempts were not successful until The Patient Protection and Affordable
Care Act (ACA) in 2010.

President Theodore “Teddy” Roosevelt is credited with being the first modern
President to talk about reforming the health care system. However, he did not work on
health insurance during his presidency. Roosevelt mentioned wanting to work on health
care security after he had already left office. During Roosevelt’s second and unsuccessful
campaign as a Progressive Party nominee in 1912, he campaigned on the party platform,
which included, “the protection of home life against the hazards of sickness, irregular
employment, and old age through the adoption of a system of social insurance adapted to
American use” (Washington Post Company, 2010). The platform did not call for
universal coverage or anything similar to the ACA that would pass a century later. It
would have provided compensation to workers who lost wages because of injury or

illness, not cover the relatively inexpensive cost of care (Brill, 2015).



In 1916, Yale economist Irving Fisher said, “At present the United States has the
unenviable distinction of being the only great industrial nation without compulsory health
insurance” (Lepore, 2009). He thought that within six months health insurance reform
would be high on the agenda for Congress to solve and gave a speech praising Germany
for its health insurance law passed in 1883. Just months later, the United States declared
war with Germany. Critics of health care reform said that the idea was made in Germany,
which was enough to defeat it. A ballot initiative in California that if passed would have
provided a constitutional amendment providing for universal health insurance was
defeated by a round of ads with pictures of the Kaiser and messages such as “Born in
Germany: Do you want it in California?” (Lepore, 2009).

President Franklin D. Roosevelt’s New Deal in the 1930s was an answer to the
Great Depression that centralized more power at the national government level. Many
individual states were unable to help their residents sufficiently overcome unemployment
and starvation, so residents began looking to the national government for help. This shift
in the balance of power from the states to the federal government would continue to build
during the 20th Century with examples such as President Johnson’s War on Poverty and
other Great Society programs (Doonan, 2013).

President Roosevelt considered adding health insurance to Social Security as early
as 1943, but with World War II on the agenda, he did not advocate the idea publicly and
did not champion health care reform in his fourth term as some thought he might.
President Harry Truman publicly supported national health insurance during his
campaign tour in 1948 and was expected to have health care as a signature policy of his
presidency. However, for reasons unknown, Truman did not follow through with health

insurance reform once in office. In the early 1960s, President John F. Kennedy finally



took the health care issue to the public and began advocating for what would become
Medicare (Blumenthal & Morone, 2009).

The national government’s role in health care expanded significantly with the
introduction of programs such as Medicare and Medicaid under President Johnson.
Richard Nixon was the first Republican president to state a belief that all Americans
should have health insurance. Nixon was not in favor of national health insurance
provided directly by the Government. Instead, Nixon favored private health insurance
through employers as the vehicle for health care coverage. Nixon’s Comprehensive
Health Insurance Plan (CHIP) would have required all employers to provide
comprehensive coverage to all employees. There was no income limit on eligibility, and
anyone not able to obtain employer or private coverage would be on a government
program. A version of Nixon’s plan was approved by the Committee on Ways and Means
in the U.S. House of Representatives but did not get any further. The proposal ultimately
failed, mainly due to its timing with the Watergate scandal and the President’s resignation
(Blumenthal & Morone, 2009). However, many of Nixon’s ideas were supported by both
parties, and every following Democratic presidential nominee would offer variations of
Nixon’s plan.

In 1993, First Lady Hillary Rodham Clinton chaired a task force to reform health
care during President Bill Clinton’s first term. Similar to the Nixon plan, the focus of the
reform was to mandate coverage by employers rather than mandating an individual to
have health insurance. There was concern that imposing an individual mandate without
requiring employers to pay premiums would lead to employees losing coverage through

work (Shaw, 2017).



The Clinton health care reform efforts from 1993 to 1994 failed. One of the main
reasons experts cite for the failure is the strong opposition the reforms faced from interest
groups (Doonan, 2013; Rawal, 2016). The Clintons failed to include interest groups that
represented health care industries early on in the discussions. Years later, the Obama
White House would learn from this lesson and negotiate with major health care industries
such as hospitals and pharmaceutical companies early in the legislative drafting process.

In November, 1993, Sen. John Chafee, R-R.I., introduced “A bill to provide
comprehensive reform of the health care system of the United States” (Summary of a
1993 Republican Health Reform Plan, 2010). The “Health Equity and Access Reform
Today Act of 1993,” had 21 co-sponsors, 19 of which were Republican. The measure did
not pass, but it was very similar to the ACA.

Ultimately, a state, not the federal government, would successfully pass health
care reform. In Massachusetts in 2006, the Republican Governor, Mit Romney, signed a
health care reform law that contained a health insurance marketplace similar to the one
that would emerge in the ACA. Although not widely publicized due to the political
controversy around the ACA, the Republican administration of George W. Bush led the
way for health care reforms in Massachusetts. In 2005, the Bush administration pressured
the state to reform its health care system, worked closely with the State to develop plans,
and approved key components of the plan (Doonan, 2013).

Unlike most other advanced democracies around the world, during the 20th
Century the United States did not develop a solution to reduce the number of uninsured in
the young adult to middle aged populations nationwide. By 2010 when the ACA passed,
nearly 50 million Americans were uninsured at any given time. The United States also

spent far more on health care than other countries. Nearly 18 percent of the gross



domestic product was spent on health care, compared to an average of 9 percent in other
economically advanced countries (Starr, 2011). Between the 1970s and early 2000s, the
costs and number of uninsured escalated rapidly. There was no sign of stopping the high
costs and increasing number of uninsured without direct intervention.

President Barack Obama acknowledged during his remarks to the Joint Session of
Congress on September 9, 2009, that nearly every president since Theodore Roosevelt,
both Democratic and Republican, had attempted to meet the challenge of health care
reform in some way. “I am not the first President to take up this cause, but I am
determined to be the last” (Office of the Press Secretary, 2009).

The ACA was signed into law on March 23, 2010. However, the ACA’s most
visible and complex component would not be fully implemented for another three and a
half years. The wait was over on October 1, 2013, when the “health benefit exchanges,”
also known as “health insurance exchanges,” and later dubbed “marketplaces” by the
federal government, went live. Health insurance marketplaces are the online tools U.S.
residents may use to shop and compare health insurance plans containing the essential
health benefits required by the ACA. The marketplaces facilitate plan selection and
enrollment and provide premium assistance (sometimes referred to as subsidies) for low-
income residents who enroll.

The marketplaces help U.S. residents meet the requirements of the ACA’s
individual shared responsibility payment, also known as the individual mandate to
purchase health insurance. Residents may meet the requirements and avoid tax penalties
in various ways, such as by being enrolled in employer-based health insurance, insurance
purchased directly from insurance companies or through brokers, or government funded

health care programs such as Medicare or Medicaid. However, in order to qualify for



premium assistance tax breaks or subsidies, residents with incomes between 138 and 400
percent of the federal poverty level must purchase health insurance through a government
sanctioned marketplace. According to U.S. Census Bureau estimates in 2013, nearly half
of the 48 million people who were uninsured would be eligible for subsidies in the
marketplaces. It is for this reason the marketplaces were key to the successful
implementation of the ACA.

Despite significant media attention directed at the federal marketplace,
HealthCare.gov, in the year leading up to the go-live date of October 1, 2013, residents in
nearly one-third of the states could not use this federal marketplace. The ACA required
each state to establish a health benefit exchange, but it also provided flexibility so if a
state did not elect to build its own (or was determined to not be adequately prepared to
run its own), the federal government would step in and implement the exchange. Twice
as many states chose to use the federal HealthCare.gov site compared to states that
elected to run a state-based or hybrid marketplace.

Sixteen states and the District of Columbia planned to implement the
marketplaces at the state level, and their residents could not use the federal marketplace
during the first open enrollment period. The first open enrollment period spanned from
October 1, 2014 to March 31, 2014. State marketplaces that performed all marketplace
functions including creating an online portal were called state-based marketplaces.

Two of the 16 states that had originally planned to create their own state-based
marketplaces, New Mexico and Idaho, ended up using the federal online portal
HealthCare.gov. and became hybrid type marketplaces. Although New Mexico and Idaho
had opted to run their own marketplaces, they were not yet prepared to run their own

during the first open enrollment. The federal government developed two categories for



marketplaces where the federal and state governments shared responsibility. States that
created a state-partnership marketplace administer in-person consumer assistance
functions while the federal government performs all the key functions. Residents in states
with state-partnership marketplaces use HealthCare.gov. Residents in states that have
federally-supported marketplaces also use HealthCare.gov, but the state performs all
other marketplace functions besides the online portal (Committee Majority Staff, 2015).

Federally-supported marketplaces emerged as a category for the 2015 plan year,
because states that had started out as state-based kept much of their functions and
infrastructure but moved to using the federal online portal at HealthCare.gov. This study
combines the various types of state-federal partnership and supported marketplaces and
refers to them as hybrid.

The third type of marketplace, called state-based marketplaces (which include the
District of Columbia), are either run by state government agencies, nonprofit
organizations, or quasi-governmental organizations certified by the federal government to
run the marketplace. States (and the District of Columbia) received substantial planning
and operating funds through federal grants but were required to be self-sustaining by
2015. All states were offered some level of federal grant to help implement the
marketplaces. Some states accepted the funds, while at first others refused it. In the states
that opted to run their own marketplaces, substantial federal funds were provided during
different phases of implementation. Even in the federally-facilitated and hybrid states,
where the federal government implemented the marketplace portal online, the states were
given federal grants to help publicize the marketplace to their residents and train

Exchange Enrollment Facilitators. Various types of enrollment facilitators were created



to help people enroll in health insurance through the marketplaces, including Navigators,
Assistors, and Certified Application Counselors.

This trifurcated approach to implementing the health insurance marketplaces
where residents were either served by a federally-facilitated, state-based, or hybrid
marketplace, creates a unique opportunity to analyze federalism and public policy
implementation. This study examines the implementation of the ACA’s health insurance
marketplaces in all 50 states and the District of Columbia. It compares states that used the
federally-facilitated marketplace, states that implemented their own state-based
marketplaces, and states that had a hybrid marketplace during the first five open
enrollment periods, from 2013 to 2018.

Throughout this study, my personal experiences in implementing the ACA in the
State of Nevada inform the discussion. My journey with the ACA began while I was
teaching health policy classes in the fall of 2009 and spring of 2010 at the University of
Nevada, Reno. I guided my students through analyses of various health care reform
options as they traveled through Congress, including single-payer proposals and the pieces
that would ultimately become the ACA. In my role as a Senior Research Analyst and
Committee Policy Analyst at the Nevada Legislative Counsel Bureau, one of my
assignments in 2010 was to track the progress of the ACA implementation for state
legislators and help draft speeches and briefs about the new law. As the Director of
Government Relations for the Nevada State Medical Association in 2012, I served on the
Consumer Assistance Advisory Committee of Nevada’s Silver State Health Insurance
Exchange, which guided the launch of Nevada’s first navigator and assister program under
the ACA. Subsequently, as Deputy Director of Nevada’s Department of Health and

Human Services in 2013, I was involved in meetings about the ACA marketplace where



the decision about whether to go live with the online portal was deliberated among
consultants, vendors, and department staff. Finally, as a legislator representing Assembly
District 24 in Nevada (2014 to 2018), I introduced Assembly Bill 408, which would have
codified in state law many of the patient protections in the ACA, in the event that the
ACA was repealed at the national level (Nevada Legislature, 2017).

As my roles within ACA implementation have changed over the years, consistent
questions have emerged during our deliberations over how best to implement the ACA
marketplace. What were implementers in other states doing, and what could we learn from
them? How successful would our state-based marketplace be at enrolling people in health
insurance compared to states that chose the federal marketplace or a hybrid approach? I
accumulated data, news clips, and policy briefs to try to answer these questions. This
study analyzes the data and information available during the first eight years since passage
of the ACA and discusses possible lessons learned about federalism and public policy
implementation. It is hoped this analysis may help to inform the implementation of future
national policies and programs.

To my knowledge, this is the first study of its kind to compare enrollment success
by type of marketplace and across multiple years using consistent and comparable data
sources. This study also discusses key factors outlined by Edwards (1980) that may have
played a role in the implementation, such as: 1) bureaucracy, 2) political disposition, 3)

resources, and 4) communication.
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Chapter 1: Literature Review

Federalism & Intergovernmental Relations

The appropriate balance of power between the national government and state
governments has been a topic of debate since our nation’s founding, as is evident by the
weight given to it by our founders in The Federalist Papers. While some favored a strong
central government, others wanted more limited government and to ensure state
individuality. The content of the U.S. Constitution and Bill of Rights, specifically the 10"
Amendment, attempted a compromise among these differing perspectives.

The Federalist Papers are a collection of 85 essays written by Alexander
Hamilton, James Madison, and John Jay between 1787 and 1788 under the anonymous
name “Publius.” The Papers support the ratification of the United States Constitution and
most were printed in the newspaper in an attempt to convince New Y orkers to ratify the
Constitution. One of the main themes in Federalist No. 39 is federalism. In No. 39,
Madison discusses whether the new nation is federal or national. Madison argues that the
new constitution is “partly federal and partly national” in the operation of powers
(Congress.gov, 2018).

Federalism as a field of study has evolved through various stages, but in general
Elazar (1966) defines federalism:

Federalism can be defined as the mode of political organization that unites smaller

polities within an overarching political system by distributing power among

general and constituent governments in a manner designed to protect the existence
and authority of both national and subnational political systems, enabling all to

share in the overall system’s decision-making and executing processes. (p.2)
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In a larger sense, Elazar points out that federalism is more than an arrangement of
governmental structures; it is a mode of political activity requiring cooperative
relationships through the political system. “The idea of the federal union as a partnership
is a key aspect of federalism” (p. 2).

In the 1800s, the dominant view of the relationship among governments was dual
federalism, which saw discrete divisions of power in each level of government. State
sovereignty was upheld in the courts and cited in presidential vetoes. Under dual
federalism, structural divisions of authority between the states and federal governments
were largely upheld (Nathan, 2008; Nice 1987).

In the 1900s, the dual federalism of our nation’s early days was challenged and
lines were blurred. Federalism was seen as more complex, and more like a “marble cake”
of cooperative federalism than the “layer cake” of dual federalism where each level of
government had distinct roles (Grodzins, 1966; Nathan, 2008). Cooperative federalism is
the idea that the national, state, and local governments interact, cooperate, and work
jointly to solve problems. The different levels of government are not seen as conflicting
and hostile competitors. The term cooperative federalism is also used to describe the
fiscal arrangements where the federal government offers states and local governments
grants to encourage them to pursue national goals (Shafritz, 2004).

Although dual federalism is considered a description of our early days as a nation,
some, like Elazar (1962/1993) argue that the two levels of government have played
essentially the same roles in the system since the beginning, with the marble cake always
being a more realistic explanation. By the mid 1960s, the federal and state governments

were still seeking to find a balance. As Grodzins put it, “What is needed is an intricate
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balance between national dominance, where the national interest is primary, and local
discretion, where the local opinions are more important than national ones” (p. 381).

The terms “federalism” and “intergovernmental relations” are both used in this
study, because these terms are used in a variety of ways in the literature.
“Intergovernmental relations” is the newer of the two terms. Beer (1973) explicitly uses
the term “intergovernmental relations” instead of “federalism” because, he believes
federalism is ambiguous and has too many meanings, while intergovernmental relations
provides more than just an observed division of power and activity and explains the
causes of that division. The “new federalism” was a reconceptualization of federalism as
intergovernmental relations in the 1970s. Under new federalism, Ronald Regan tried to
return power and responsibility to the states and reduce the federal government’s role in
domestic programs. Reagan’s new federalism was more like dual federalism and included
the use of tools such as block grant programs to give states greater flexibility in spending
federal dollars (Shafritz 2004).

At various times power and innovations in different policy areas appear to have
alternated between a stronger federal government role and a stronger state government
role. The preferences for a stronger federal government are more aligned ideologically
with the Democratic Party. Republicans tend to prefer a stronger state government role, if
any government is to be involved at all. Different areas of the law and programs appear to
follow different types of intergovernmental relationships at any given time.

Conlan (2008) describes different kinds of laws or policies as falling into different
categories of federalism. For example, family law and foreign affairs is largely still
following dual federalism; and public health, trade promotion, and highway construction

are more cooperative federalism. Despite these differences, Elazar (1962/1993) would
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argue that the relative balance between the federal government and the states has not
significantly shifted since the beginning of our nation. However, as Conlan (2008) points
out, it is clear that the role of government of one level or another has increased in
complexity and involvement in our everyday lives.

As described by Nathan (2008), in cooperative federalism, the national
government creates and finances a program, but the implementation and administrative
responsibilities are at the State level. According to Plein (2017), In American federalism
today, new programs must be negotiated and coordinated within an intergovernmental
context that relies on national guidelines but state administration.

Public Policy Implementation

While the discussion of states’ rights and the appropriate balance of federal power
over states has been discussed in terms of federalism since the beginning of our nation,
the field of public policy implementation studies has developed only relatively recently.
Literature from the 1970s reveal the shift in the field from a focus on federalism and
intergovernmental relations to studying more specifically policy implementation. As Van
Horn & Van Meter (1976) state, “We are proposing that the central focus of
intergovernmental relations research should be the policy implementation process” (p.
40). Van Horn and Van Meter argue that the federalism studies viewed governmental
relations as largely static with each entity being relatively autonomous with separate
sources of legitimacy and authority. Their definition of implementation includes more
actors and complexity: “policy implementation encompasses those actions by public and
private individuals (or groups) that affect the achievement of objectives set forth in prior

policy decisions” (p. 45).
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After a policy decision is made, there is no guarantee of its successful
implementation. Sometimes bureaucrats and officials take actions against the intent of the
policy makers or ignore the orders altogether. According to Edwards and Sharkansky
(1978), when an order comes from a different level of government, it is even less likely to
result in smooth implementation. They outline a wide variety of actions needed during
implementation, such as issuing directives, enforcing directives, disbursing funds,
making loans, awarding grants, making contracts, collecting and disseminating
information, assigning or hiring personnel, and creating new organizational units. The
implementation of a policy can be stalled at any one of these places.

Pressman and Wildavsky (1973) charted over 70 points of decision and clearance
for one project of the Economic Development Administration in Oakland, California (pp.
103 - 106). Furthermore, Pressman and Wildavsky provide seven reasons why even if
participants agree with the goals of a proposal, participants may fail to act to implement it
or oppose it. The reasons range from simply preferring other programs to having a
difference of opinion on leadership or organization. Pressman and Wildavsky memorably
comment:

Our normal expectation should be that new programs will fail to get off the

ground and that, at best, they will take considerable time to get started. The cards

in this world are stacked against things happening, as so much effort is required to

make them move. The remarkable thing is that new programs work at all. (p. 109)
Pressman and Wildavsky’s observations of failure in many aspects of the Oakland project
resulted in a major lesson: keep the policy design as simple as possible and the clearing
points as few as possible. “If policy analysts carry bumper stickers, they should read, ‘Be

Simple! Be Direct!” or ‘PAYMENT ON PERFORMANCE’” (p. 159).
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Pressman and Wildavsky’s work (1973) was foundational to the proliferation of
works in the “implementation” field of study. Their perspective was in line with would
become known as a “top-down” view. While top-down approaches were discussed during
the 1970s, bottom-up approaches focusing on street level bureaucrats, such as those by
Lipsky (1980) were prevalent in the early 1980s. Both top-down and bottom-up
approaches provided important insights into the implementation process. Attempts to
synthesize the two approaches occurred in the 1990s. However, no attempts to synthesize
the two provided a comprehensive theory or framework for implementation that has
prevailed. Some such as Hill and Hupe (2002) regard the debate as “rather dated” (p. 82).

Edwards (1980) outlined four critical factors during implementation that promote
or inhibit the success of a public policy. His approach to analyzing the implementation of
policies and programs is the foundation of the public policy implementation discussion in
this study. According to Edwards, there are four key factors that inhibit or encourage the
success of a public policy: 1) bureaucracy, 2) political disposition, 3) resources, and 4)
communication. When used to analyze a case study such as the ACA, these four key
factors provide insight into possible reasons why some states succeeded relatively better
than others at enrolling health insurance participants.

First, the bureaucracy is key to successful implementation. Even with sufficient
resources, if the implementing agency is fragmented, the necessary coordination and
collaboration of multiple people among multiple organizations may hinder important
functions (Edwards, 1980). In the case of the ACA, many states created entirely new
bureaucracies within the existing structure to handle the complexity of standing up a state
marketplace. Even states that chose to use the federal marketplace had to restructure

functions in their insurance and health agencies to respond to federal requirements. The
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ACA created a wide variety of potential areas for supervision failures or successes in the
different states.

Second, the political disposition or attitudes of the implementers is a key factor in
implementation. Implementers have discretion in how to implement a policy. Whether
implementers take the necessary steps depends upon their investment in the policy. A key
obstacle policy makers must compensate for is whether implementers believe the policy
is good or bad in relation to the implementers’ personal and organizational interests and
politics (Edwards 1980). The implementation of the ACA is fraught with political and
ideological complications both at the federal and state level. Partisan concerns were so
strong that in many states it directly influenced whether a state chose to implement its
own marketplace or use the federal one.

Third, implementation is impossible if key resources such as infrastructure and
funds are not adequate (Edwards, 1980). For a policy such as the ACA, qualified
technical staff at the state level was a key factor in whether a state could implement its
own marketplace. Many states had to contract out key parts such as the marketplace
portal design and build. Technological expertise is a resource that could not have been
conceived of in the same way when Edwards was writing in the 1980s, but it was
essential to the successful implementation of the ACA. Another key resources for any
project is funding. The implementation of the ACA’s marketplaces required investments
from both states and the federal government, to varying degrees depending upon the type
of marketplace.

Finally, for implementation to be successful, communication must be clear,
accurate, consistent, and directed to the appropriate personnel. Directives that are too

precise may hinder implementation by stifling adaptability, but vague instructions may
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result in too much discretion being exercised and the original goals of the policy makers
not being met (Edwards, 1980). The Department of Health and Human Services was
criticized for delaying regulations and not making timely or clear communication with
the states that were rushing to implement their marketplaces (Office of the Inspector
General, 2016). Considering the extremely complex provisions of the ACA and lengthy
regulatory and rule adoption process in the federal agencies, clear communication has not
been easy between states and the federal government. The Administrative Procedures Act
(Pub.L. 79-404) requires that the public be given time to comment on proposed
regulations and various other steps that often result in delays of years for new programs.
The ACA implementation had to begin even before all of the regulations and rules
relating to the marketplaces were released (Office of the Inspector General, 2016).

Early communication with states was key to states deciding whether to implement
their own marketplaces or default to the federally-facilitated marketplace. As the states
that chose to create their own marketplaces attempted to implement the ACA, changing
deadlines, lack of clarity about eligibility for funds, and having to invent a
technologically complex system were further complicated by unclear communication
from the federal government. Another aspect of communication key to the successful
implementation of the ACA marketplaces was communication from the various levels of
government to the public. In order for marketplaces to successfully enroll participants in
health insurance, the agencies involved need to communicate effectively to the public

about the process and rules.
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Chapter 2: The Affordable Care Act

In order to analyze The Affordable Care Act (ACA) as a case of federalism and
public policy implementation, one must first understand the fundamental provisions in
the ACA. The Patient Protection and Affordable Care Act was signed into law on March
23,2010 (P.L. 111-148). A week later, on March 30, 2010, the Health Care and
Education Reconciliation Act (HCERA; P.L. 111-152) was signed into law. All
references to the ACA in this study refer collectively to the Patient Protection and
Affordable Care Act and to the changes made by the HCERA.

In March of 2010, President Obama would accomplish what his predecessors had
not, but the subsequent challenges to his executive authority in implementing the
provisions of the ACA would make it all the way to the Supreme Court of the United
States. No provision would be more contentious and difficult to implement than the
health insurance marketplaces. Months before the legislation passed, President Obama’s
vision of the marketplaces was clear, “We’ll do this by creating a new insurance
exchange — a marketplace where individuals and small businesses will be able to shop for
health insurance at competitive prices” (Office of the Press Secretary, 2009).

Congress deliberated for nearly two years before passing the ACA. Even prior to
official congressional deliberations, debates over what reform should look like began
during the 2008 presidential campaigns. During the early days of the primary campaign
for the Democratic nomination, Barack Obama was not nearly as well-versed in health
care policy as Hillary Rodham Clinton (Shaw, 2017). However, during their more than 20
debates in the primary campaign, the topic often turned to health care. Obama had to
learn health care policy quickly in order to compete competently against his primary

opponents. While Obama’s answers were vague in the first few encounters, by the end of
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the campaign he had a better grasp of the complexities of health care policy. According to
Starr (2011), had Obama not had such knowledgeable opponents who forced him to learn
health care policy, he may not have been as prepared to succeed in passing the ACA.

The congressional process of deliberation over health care reform started out as a
bipartisan effort. In the Senate, Chairman Max Bacus (D-MT) and Ranking Member
Chuck Grassley (R-Al) assembled the “Gang of Six,” which was comprised of three
Republican and three Democratic members of the Finance Committee. The members met
nearly 30 times in the summer of 2009 and drafted major portions of what would later
become the ACA. Furthering the bipartisan effort, the Health, Education, Labor and
Pensions Committee, led by Democrats, would include more than 160 Republican
amendments in their markup of a piece of legislation that would later contribute to the
ACA. President Obama also hosted bipartisan health reform meetings at the White
House, beginning with a summit in March 2009 (Rawal, 2016).

After many meetings and much deliberation, the Senate was unable to reach a
bipartisan agreement on a draft after all. Therefore, Democrats brought America’s
Healthy Future Act before the Senate Finance Committee for markup in September 2009.
Passing out of committee with one Republican vote, Senator Olympia Snowe (R-ME),
the Act would later be merged with the Senate Health, Education, Labor, and Pension
Committee’s draft of the Affordable Health Choices Act. Together, these two bills would
form the Patient Protection and Affordable Care Act (ACA). The ACA passed out of the
Senate on December 24, 2009, on a straight party-line vote (Rawal, 2016).

The House of Representatives was not as bi-partisan as the Senate had been in its
approach to drafting health care reform legislation. Three committees, known collectively

as the Tri-Committee, shared jurisdiction over different titles in a health reform bill in the
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House. Speaker Nancy Pelosi (D-CA) oversaw the process and held many meetings with
the committee and subcommittee members. Out of these meetings, the House released
America’s Affordable Health Choices Act of 2009 in July, and it passed the House 220-
215 on November 7, 2009. Only one Republican, Representative Joseph Cao (R-LA),
voted for the measure, while 39 Democrats voted against it (Rawal, 2016).

Complicating the partisan politics during these deliberations was a change in the
makeup of the United States Senate. Long-time health care reform champion, Senator
Ted Kennedy (D-MA), passed away before health care reform could pass. A special
election to replace him changed the strategy needed to get enough votes to pass health
care reform legislation out of the Senate. Unexpectedly, Republican Scott Brown won
over the Democratic candidate in the special election in Massachusetts to replace
Kennedy. The election resulted in the Democrats losing their filibuster-proof majority of
three-fifths or 60 Senators (Rawal, 2016).

In order to pass the legislation now that the filibuster-proof majority was gone, the
Senate had to change strategies. In a highly controversial but technically legal move, the
Senate used “reconciliation,” which is a special budget procedure typically used by
Congress to implement fiscal policy. Reconciliation is used to reduce spending such as
reducing entitlement spending or amending taxes. Using reconciliation was the only
available method by which the Senate could attempt to pass health care reform without
risking a filibuster (Rawal, 2016).

Despite attempts at bi-partisanship in the process, the ACA became a highly
contentious and partisan policy. President Obama backed away from the public payer
option early in 2009 in response to Republican opposition, and in favor of the

marketplaces (which even some congressional Republican proposals included), but it was
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not enough to sway any Republicans to support it. Although some congressional
Republicans acknowledged something had to be done about the health care system, no
Republicans voted for the final measure. In solidarity, no Republicans showed up for the
signing of the bill either (Jacobs & Skocpol, 2010).

The fiercely partisan divide between Democrats and Republicans over key
provisions in the ACA was not inevitable. The individual mandate and use of private
insurers in the marketplace were ideas discussed by both Republicans and Democrats
prior to the 2008 election. Providing more universal health insurance coverage by using
private insurance companies instead of a single government payer was originally a
conservative and Republican supported model. Public opinion in the years leading up to
its passage indicated strong public support for health care reform, but that also changed
just as it came into law (Shaw 2017).

A conservative think tank, The Heritage Foundation, had historically argued for
both an individual mandate and health insurance exchanges. Heritage Foundation
publications demonstrate support for the basic concepts in the ACA. Number 218 of The
Heritage Lectures, “Assuring Affordable Health Care for All Americans,” proposes “The
Heritage Plan.” The Heritage Plan includes a national health system that provides tax
credits for health care costs and “mandates all households to obtain adequate insurance”
(Butler, 1989). In a Web Memo titled, “The Rationale for a Statewide Health Insurance
Exchange,” The Heritage Foundation suggests a change in the tax code and the creation
of a “real, consumer-driven health insurance market” (Moffit, 2006). Despite these
publications, the Heritage Foundation disputed the use of their name as founders of some

of the ideas for the ACA and did not support President Obama’s plan.
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The individual mandate was a key centerpiece of health care reform. By including
the individual mandate in the ACA, Democrats were attempting to include Republican
ideals in order to gain their support. This strategy is similar to the strategy used by
Democrats in 1965 to pass Medicare and Medicaid. Back then, Democrats mixed: 1) a
Republican proposal for out-patient coverage through voluntary withholding of monthly
premiums deducted from Social Security Benefits (Medicare Part B) with; 2) Democratic
proposals for mandatory withholding for hospital insurance (Part A); and 3) public
funding for Medicaid (Shaw, 2017).

This plan to mix Republican ideas and Democratic ones may have worked if the
timing had been different, but according to Shaw (2017), support for the individual
mandate among Republicans turned to opposition between 2007 and 2009. The reasons
are likely multiple, but the two most visible explanations involve the 2008 presidential
race and loud opposition by three high-profile Republicans. During the 2008 presidential
race, candidates Barack Obama and Hillary Clinton were not in agreement about the
individual mandate, but it was clearly a Democratic topic that Clinton supported. In 2007,
candidates on the Republican side such as John McCain, Rudy Giuliani, and Fred
Thompson spoke out against the mandate, and there was extensive news media coverage
of this partisan divide on the issue of the mandate. Public opinion at the time also began
to show a shift with more and more Republicans opposed to the mandate and expressing
concerns about government involvement in health care (Shaw, 2017).

Public opinion toward health care reform through the early 2000s leading up to
the passage of the ACA was strongly in favor of government working on health care
fixes. The majority of the public supported the idea of the government providing

universal access to basic services. In 2006, Gallup polls showed 69 percent of the public
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wanted the federal government to make sure all Americans had health insurance coverage
(Newport, 2009). In fact, a Marist College poll in 2008 found 78 percent of people
wanted the next president to deal with health care reform even if it required increasing
government debt (cited in Henderson & Hillygus, 2014). However, support declined from
2008 on, as partisanship rhetoric on the issue, a declining confidence in Congress, and
uncertainty about the specific intentions President Obama had for reforms grew stronger
(Shaw, 2017).

The ACA provided for a shared responsibility among governments, insurers,
employers, and individuals to reform and improve the availability, quality, and
affordability of health insurance. According to the Tax Payer Advocate Service (2018),
the shared responsibility requirement of the individual mandate offered three options:
carry minimum essential health insurance coverage every month for every member of the
family; qualify for an exemption; or make a shared responsibility payment (which some
refer to as the penalty). Minimum essential health insurance is defined as employer-
sponsored affordable coverage; coverage purchased directly from an insurance company;
government-sponsored insurance such as Medicare, Medicaid, TRICARE (for military)
or CHIP (for children); coverage purchased through a marketplace; or other coverage
recognized by the government.

According to the Internal Revenue Service (2018), the calculation for the penalty
payment is complex and changes annually. The annual payment amount is either a
percentage of your household income or a flat dollar amount, whichever is greater. Some
individuals qualify for an exemption or have coverage for only part of the year, in which
case the payment is prorated. The payment amount is capped at the cost of the national

average premium for a bronze level health plan purchased through the marketplace. For
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example, in 2017 the national average premium for such a plan was $3,264 per year or
$272 per month for an individual and $16,320 per year or $1,360 per month for a family
with five or more members.

Table 2.1 displays the amount of the penalty for not carrying health insurance
each year since enforcement began. For example, in 2014 a family of four with two
adults and two children would have paid $285 for not carrying health insurance if
everyone in the family was uncovered for more than three months during the year. A
family of five or larger would have paid the same, because the maximum family penalty
in 2014 year was $285. In 2018, the same family of four will pay $2,085, and a family of
five or larger would pay the same, because the family maximum is $2,085. Although in
theory a family’s income in 2014 may have been high enough that one percent of the
income would be higher than $285, no family had to pay more than $285 amount,
regardless of income. In 2018, no family had to pay more than $2,085, regardless of
income. In 2019, no one will pay a penalty for not carrying health insurance. Although
the shared responsibility and mandate to carry health insurance is still the law, the penalty
was dropped to zero dollars in the Tax Cuts and Jobs Act of 2018 (Public Law 115-97,
2017) (see Table 2.1).

Calculating a penalty payment requires one to know their household income and
tax return filing threshold. According to the Internal Revenue Service (2018), “household
income” is the modified adjusted gross income of the tax payer, their spouse (if filing
jointly), and any dependents required to file a tax return. Modified adjusted gross income
is the adjusted gross income from the return plus any excludible income. Excludible
income is rare, but it includes things such as tuition expenses and deductions, income

from U.S. savings bonds, rental losses, etc. The “filing threshold” is the minimum
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Table 2.1
Penalty for Not Carrying Health Insurance
2014 2015 2016-2018 2019
1% of income 2% of income 2.5% of income o
Percentage . . . 0% of
Amount above filing above filing above filing income
ou threshold threshold threshold
Flat Dollar | $95 per adult $325 per adult $695 per adult 30
Amount $47.50 per child | $162.50 per child | $347.50 per child
Family | ¢)¢5 §975 §2,085 $0
Maximum

Source: Internal Revenue Service (2018).

amount of gross income an individual of the same age and filing status must make to be

required to file a tax return. After 2016, the flat dollar amounts are based on the 2016

amounts plus an inflation adjustment.

The individual mandate to purchase health insurance is an important provision in

the law. The individual mandate was a necessary component of the law, because under

the ACA, patients with pre-existing conditions could no longer be excluded from

coverage or be charged a significantly higher premium. Without a mandate, it was likely

people would wait to purchase coverage until they received a diagnosis of an expensive-

to-cure injury or illness. The mandate created a pool of all individuals, both healthy and

those needing health care services. This provided predictability in calculating risk for

insurance companies. The premium rates and out of pocket expenses could be kept lower

if the pool included healthy people.

It is important to note that being compelled to purchase health insurance, a

potentially unwanted product, is one of the concerns that led to the ACA being

challenged in the Supreme Court. As summarized by Jacobi (2014), Justice Roberts
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opined the Commerce Clause could not be used to justify the ACA. In the case of the
ACA mandate, people who are least likely to buy insurance are targeted and forced to act
in commerce. Justice Roberts wrote in his decision that it is not within the powers of
Congress to regulate commerce activity by forcing individuals to purchase something,
such as health insurance (Jacobi, 2014).

In contrast to the shared responsibility penalty, the ACA also provided incentives
for individuals to purchase through the marketplaces. Certain individuals who purchase
plans in the marketplace qualify for Premium Tax Credits (PTC) or Cost Sharing
Reductions (CSRs). A person may qualify for a PTC if their estimated income falls
between 100 and 400 percent of the federal poverty level for their household size.

Table 2.2 displays the Federal Poverty Level (FPL) incomes for 2018. The income
numbers in the table are used to calculate eligibility for Medicaid, the Children’s Health
Insurance Program (CHIP), and subsidies in the marketplaces. Individuals with income
between 100 percent and 400 percent of the FPL qualify for a PTC that lowers the
monthly premium for health insurance plans purchased in an ACA marketplace. In states
that chose to expand Medicaid under the ACA provisions, individuals with an income
below 138 percent FPL qualify for Medicaid. In states that did not expand Medicaid,
individuals below 100 percent FPL will not qualify for the new income-based Medicaid
or marketplace savings, but they may still qualify for Medicaid under the pre-expansion
Medicaid rules for their state (HealthCare.gov, 2018).

One complication in trying to calculate whether an individual qualifies for a
subsidy such as PTC in the marketplace is that “income” for the purposes of determining

subsidies is not the same as the Adjusted Gross Income (AGI) stated on income tax
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Table 2.2
2018 Income: Federal Poverty Level (FPL)
Number of People

in Family/ 100% FPL 138% FPL 400% FPL

Household
$12,140 $16,753 $48,560

1 Individual $15,180 (AK) $20,948 (AK) $60,720 (AK)
$13,960 (HI) $19,265 (HI) $55,840 (HI)
$16,460 $22,715 $65,840

Family of 2 $20,580 (AK) $28,400 (AK) $82,320 (AK)
$18,930 (HI) $26,123 (HI) $75,720 (HI)
$20,780 $28,676 $83,120

Family of 3 $25,980 (AK) $35,852 (AK) $103,920 (AK)
$23,900 (HI) $32,982 (HI) $95,600 (HI)
$25,100 $34,638 $100,400

Family of 4 $31,380 (AK) $43,304 (AK) $125,520 (AK)
$28,870 (HI) $39,841 (HI) $115,480 (HI)
$29,420 $40,600 $117,680

Family of 5 $36,780 (AK) $50,756 (AK) $147,120 (AK)
$33,840 (HI) $46,699 (HI) $135,360 (HI)
$33,740 $46,561 $134,960

Family of 6 $42,180 (AK) $58,208 (AK) $168,720 (AK)
$38,810 (HI) $53,558 (HI) $155,240 (HI)
$38,060 $52,523 $152,240

Family of 7 $47,580 (AK) $65,660 (AK) $190,320 (AK)
$43,780 (HI) $60,416 (HI) $175,120 (HI)
$42,380 $58,484 $169,520

Family of 8 $52,980 (AK) $73,112 (AK) $211,920 (AK)

$48,750 (HI)

$67,275 (HI)

$195,000 (HI)

e Income FPL limits are different in Alaska and Hawaii than for the 48 contiguous
states and the District of Columbia.

e To calculate 100% FPL for families larger than 8 people, add $4,320 for each
additional person in the 48 contiguous states or the District of Columbia; $5,400
per person in Alaska; and $4,970 per person in Hawaii.

Source: HealthCare.gov, 2018

returns. Instead, according to HealthCare.gov (2018), Modified Adjusted Gross Income

(MAGI) is used. Although for some people AGI and MAGI are the same number or very

close, for others the numbers are different. The MAGI calculation starts with an
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individual’s AGI but also includes untaxed foreign income, non-taxable Social Security
benefits, and tax-exempt interest.

As described on HealthCare.gov (2018), if an individual’s MAGI income falls
between the 100 percent and 400 percent FPL, they may qualify for a PTC. The PTC may
be used all or in part up front to lower a monthly insurance premium payment. This is
called an Advanced Premium Tax Credit (APTC). If one chooses not to receive the
APTC, the PTC may be claimed at the end of the year on a person’s tax returns. If the
PTC is claimed at the end of the year, the premium amount due each month is not
reduced. A CSR, on the other hand, is a discount that lowers the amount one has to pay
for deductibles, copayments, or coinsurance. A CSR also lowers the annual out-of-pocket
maximum one needs to pay before the insurance plan covers 100 percent of medical
services. In the ACA marketplaces, CSRs may be granted to those purchasing a Silver
plan if they meet certain qualifications.

The individual mandate to carry health insurance carries tax penalties for
individuals who do not comply and incentives in the form of PTCs and CSRs for certain
qualified individuals. However, it has become evident that the incentive to purchase
insurance in the marketplaces is not strong enough to encourage all eligible people to
purchase insurance and avoid the penalty. As is displayed on Table 2.1, The amount of
the penalty could be considered small. In the first year, 2014, the penalty for not having
health insurance was only $95 or 1 percent of taxable income, whichever was higher.
This amount, however, could not exceed a maximum of $285 per family. According to
Brooks (2016), this imbalance in financial incentives meant people who did not qualify
for a PTC or CSR at times had to pay much more in premiums than the penalty maximum

for the year. Faced with such a cost benefit analysis, many choose to go uncovered.
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Among those who are uninsured, middle class families with adequate but modest
incomes are the least benefited group under the ACA (Butler, 2016). The income for
middle class families often exceeds what would qualify for Medicaid or assistance in the
marketplace, such as PTCs. Families often find the monthly health insurance premiums
are much higher than the penalty. Some middle-income families purchase bronze level
plans, which have lower premiums but offer less coverage and higher out of pocket
expenses than the silver level plans those receiving CSRs must choose. Faced with
unpredictable medical costs due to having a high deductible plan and high monthly
premiums with no government assistance, middle income families may choose to buy
outside the marketplace or go uninsured altogether (Butler, 2016).

The individual mandate has been problematic in its implementation. It is unclear
how much it has influenced the purchase of insurance and what its effect on behavior has
been. Although 4.5 percent of tax filers paid the penalty in 2015, the number of people
paying the penalty has consistently declined. The number of people who paid the penalty
in 2016 was 6.5 million, which was a decrease from 6.7 million in 2015, and 8.1 million
in 2014 (Lai & Parlapiano, 2017). According to the Taxpayer Advocate Service (2018),
many people who should have paid the penalty did not, and yet others had “silent returns”
which means people left blank whether they had coverage in the past year or not. An
executive order from President Trump in early 2017 stopped the Internal Revenue
Service from rejecting tax returns that were silent on the health insurance coverage
question.

To add to the complexity of the mandate, some people without health insurance
are exempt from the shared responsibility payment or penalty. More than 12 million tax

payers claimed an exemption from the penalty in 2015 (Lai & Parlapiano, 2017). These
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exemptions may include: cases where the premiums would cost more than 8 percent of
their income; certain lower income families in states where Medicaid was not expanded;
those with a gap in coverage of less than three consecutive months; or those who have
personal or financial hardships.

The payment and exemption system used for the individual mandate is extremely
complex and misunderstood. It is believed that many people who paid the penalty
actually would have qualified for an exemption. The Internal Revenue Service sent letters
to nearly 319,000 people who may have paid the penalty in error, advising them they may
want to amend their 2014 taxes (Lai & Parlapiano, 2017).

Since the passage of the ACA eight years ago, Congress has continued to pass
legislation to modify, repeal, defund, or delay its implementation. The House majority
turned over to the Republicans in 2011 and the Senate in 2014. This change in majority
meant attempts to revise the ACA were able to get further than during earlier years of
implementation. Despite the threat of President Obama’s veto, in the first four years after
its passage, the U.S. House of Representatives voted at 54 times to modify the ACA
(O’Keefe, 2014). All of the repeal attempts were stopped either in the Senate or by the
President. Several of the attempts to undermine the ACA used the mechanism of
prohibiting funding for various parts of the law’s implementation (Redhead & Kizner,
2016). By 2016, Congress had made more than 60 attempts to repeal part or all of the
ACA. However, not all proposed changes were denied. President Obama stated he was
always interested in improving the law, and he signed 19 bills modifying the ACA
(Obama, 2016).

Some measures that would modify the ACA have earned bi-partisan support and

succeeded in becoming law. Modifications to the law that received bi-partisan support
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have included changes made within larger appropriation or budget bills, rather than
detailed law changes aimed at the ACA specifically (O’Keefe, 2014). For example, the
Budget control Act of 2011 cut some mandatory and discretionary spending tied to the
ACA. Also in 2011, the consolidated appropriations bill cut $400 million from the
Consumer Operated and Oriented Plan (CO-OP). In 2013, the tax bill passed to raise the
nation’s debt limit included among other cuts rescinding $2.3 billion in unobligated
funding for the CO-OPs. Finally, as part of the 2014 continuing resolution to reopen the
federal government, accurate income verification systems were required to be put in
place before the ACA’s subsidies could be handed out.

One attempt to halt implementation of a key provision in the ACA passed both
houses and came close to becoming law in the last year of the Obama Administration.
House Resolution No. 3762, the “Restoring Americans’ Healthcare Freedom
Reconciliation Act” would have repealed the individual mandate (Redhead & Kizner,
2016). However, the measure was vetoed by President Obama on January 8, 2016, and
the House failed to override the veto (O’Keefe, 2014).

With the presidential change in 2016 from President Obama to President Trump,
new attempts to repeal and replace the ACA were introduced. One measure was
successful at seriously damaging a key provision in the ACA. In December of 2017, a tax
bill was introduced that undermined the individual mandate to buy health insurance by
removing the penalty. The Tax Cuts and Jobs Act of 2018 (TCJA) (Public Law 115-97,
2017) reduced the shared payment requirement to zero, beginning in tax year 2019 (Tax
Payer Advocate Service, 2018). In a small section of the bill, displayed in Figure 2.1, the
penalty amounts in the original ACA were deleted and replaced with “zero percent” and

‘6$O"}
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Figure 2.1

PART VIII--~INDIVIDUAL MANDATE

SEC. 11081. ELIMINATION OF SHARED RESPONSIBILITY PAYMENT FOR
INDIVIDUALS FAILING TO MAINTAIN
MINIMUM ESSENTIAL COVERAGE.

(a) In General.--Section 5000A(c) <<NOTE: 26 USC 5000A.>> 1is
amended--
(1) in paragraph (2)(B)(iii), by striking ~"2.5 percent''
and inserting "~ Zero percent'’', and

(2) in paragraph (3)==-

(A) by striking “"$695'' in subparagraph (A) and
inserting “"$0'", and

(B) by striking subparagraph (D).

(b) <<NOTE: 26 USC 5000A note.>> Effective Date.--The amendments
made by this section shall apply to months beginning after December 31,
2018.

Source: Library of Congress, 2018. https://www.congress.gov

The TCJA amendment to the individual mandate passed in December, 2017, but it
will not be in effect until the 2019 tax year. It is unclear how much of an impact the lack
of a penalty will have on enrollment in the ACA marketplaces. The effect of the TCJA on
health insurance enrollment will not be known until late 2018 when the open enrollment
period for 2019 closes. Even then, due to the ACA’s three-month grace period and people
falling in and out of coverage, the full effects may not be known until 2020 after the 2019
health plan year is complete.

It is expected that having zero penalty will cause more people to choose to not
pay for coverage and go without health insurance. Without a penalty, people who do not
qualify for subsidies will have no incentive to seek insurance through the health
insurance marketplaces and less reason than before to purchase insurance outside the
marketplaces. In November 2017, the Congressional Budget Office (CBO) estimated that

due to the change to a zero-penalty amount, as many as 4 million additional people in
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2019 would drop out of the market and lack coverage. By 2027, the CBO estimates that
the number of individuals who will have dropped out of the market and lack coverage is
13 million. In other words, the CBO estimates removing the penalty will cause 13 million
fewer people to have health insurance coverage within a decade of this change being
enacted.

There has been a decline in the health plan enrollments in the first quarter of
2018, but it is unknown if this is due to word of the zeroed-out penalty spreading.
Enrollment in the individual insurance market declined by 2 million people or 12 percent
in the first quarter of 2018 compared to the first quarter of 2017. The decline was mostly
from outside the marketplace plans (Henry J. Kaiser Family Foundation, July 2018). One
explanation for this decline could be that individuals who are not eligible for ACA
subsidies and have to pay the full cost of premiums may choose not to purchase
insurance. The decision to stay covered by health insurance is more expensive for middle
income individuals outside the market with no premium assistance. During the same

time, enrollment in plans sold through the ACA marketplaces has remained stable.
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Chapter 3: Analysis

This study analyzes the intergovernmental relations (federalism) and public policy
implementation of the Affordable Care Act’s (ACA) health insurance marketplaces in all
50 states and the district of Columbia during the first eight years since passage of the
ACA. This timeframe includes five open enrollment and plan years. A marketplace is
considered successful if it accomplishes the main goal of the marketplaces. As outlined in
the law, the main goal of the ACA marketplaces is to “facilitate the purchase of qualified
health plans” (Patient Protection and Affordable Care Act, 2010). By examining how
many people successfully purchase health plans in the marketplaces, we can compare the
relative success among different types of marketplaces.

In March of 2018, the Centers for Disease Control’s National Center for Health
Statistics released data indicating that overall the ACA has achieved one of its main goals
(Cohen, Martinez, & Zammitti, 2018). The ACA has reduced the number of uninsured
individuals in the United States. Since the ACA’s passage, 20.3 million Americans have
gained health insurance coverage. The number of uninsured declined from 48.6 million in
2010 to 28.3 million in 2018. The creation of Medicare and Medicaid in 1965 was the last
time such a large improvement in the uninsured rate was seen. In terms of percentages,
the uninsured rate in 2010 was 16 percent, and by the first quarter of 2018 it had dropped
to 8.8 percent. This represented a 55 percent decline in the number of uninsured.

The reduction in the uninsured rate during the eight years since the ACA passed is
due to a combination of both Medicaid expansion and assistance available in the
marketplaces. Nationwide, the marketplaces alone insured 11.8 million people in plan
year 2018, and 83 percent of those enrolled in the marketplace received premium

reductions from tax credits (U.S. Centers for Medicare and Medicaid Services, 2018a).
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When the health insurance marketplaces went live on October 1 of 2013, to enroll
people for the 2014 insurance year, all three types of marketplaces experienced crashes,
coding bugs, website outages, and technical problems. The federal HealthCare.gov was
assessed by the Department of Health and Human Services to be only functioning about
60 percent of the time (Rawal, 2016). Critics immediately pronounced the ACA a failure,
due to this imperfect marketplace launch. However, enrollment quickly recovered in most
states, and enrollment actually exceeded projections nationwide. There was a late surge in
the last month of open enrollment, when nearly half of all enrollees (47 percent) signed
up. The ultimate goal of enrolling uninsured individuals was accomplished (Rawal,
2016).

Despite the overall goal being accomplished, there are many aspects to be
discussed in the implementation of the health insurance marketplaces under the ACA.
First, in this chapter I analyze the ACA as a case of federalism and intergovernmental
relations. Next, I analyze which of the three types of insurance marketplaces (federally-
facilitated, state-based, or hybrid) was most successful at enrolling people in health plans
through three marketplace comparison cases. Finally, I examine the four key factors
identified by Edwards (1980) that may have contributed to the success or failure of
marketplace implementation.

Federalism and the ACA

Where does the ACA fit in the state-federal balance under federalism? The ACA
is a particularly complicated policy with multiple program components. The ACA
appears to follow what has become a typical pattern of shared government and
cooperative federalism in modern America. Within this broad category of cooperative

federalism, there are different perspectives about whether the balance of power under the
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ACA favored the states or the national government. From one perspective (Nathan,
2008), the ACA’s implementation provided great state decision-making and control, but
the ACA also centralized at the national level a role in health insurance that was
previously the jurisdiction of the states.

According to Harkness (2012), “There seems to be a genuine ‘laboratories of
democracy’ strategy developing to test various approaches within a general framework to
see what works.” The ACA provides many opportunities for variety and adaptation at the
state level. There was leniency from the federal government to states, seeming to
encourage and entice implementation rather than coerce or demand it. ... the ACA
implementation story underscores the degree to which the actual operation of American
federalism is negotiated rather than litigated, and is often cooperative rather than purely
conflictual” (Ruger, 2013).

One observer summed up the governmental relationship under the ACA as
cooperative in favor of the states, “HHS Secretary Kathleen Sebelius might as well be
auditioning to be Ms. Flexibility, seeing as how she’s allowing states ever-expanding
wiggle room in the way they plan and administer their exchanges” (Harkness (2012).
Another opportunity for state flexibility is found in the Wyden-Brown amendment or
Section 1332 waivers (Tolbert & Pollitz, 2017). These waivers are available to states
beginning in 2017 and give states even more discretion in implementing the ACA.
Among various options, states can seek five-year waivers of the requirements relating to
health insurance coverage and may alter the premium tax credits and cost sharing
reductions. As outlined by Tolbert and Pollitz (2017), certain criteria must be met, such
as providing coverage that is at least as comprehensive in benefits as the requirements in

the ACA, and coverage must be at least as affordable as the program without the waiver.
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There has not been much activity to apply for waivers, but six states have applied, and it
is an option in the future for states.

The power and prerogative of states, colloquially referred to as states’ rights
issues, are key to understanding why the ACA was drafted in such a way that it allows
both state and federal implementation. In many states, political leaders who had opposed
the implementation of the ACA also adhered to an ideology (or political party platform)
that preferred less federal government interference and more state control. As Haeder and
Weimer (2013) point out, by refusing to establish a state-based marketplace, state leaders
left their residents no choice but to participate in a federally implemented online
marketplace if they wanted to take advantage of premium assistance.

Legislation in the U.S. House of Representatives and the Senate differed in the
key question of whether a national insurance exchange or a state-based one was
preferable. As Carroll (2012) outlines, the House bill included a national exchange,
where states could opt to run their own marketplace in rare situations, and only if states
met certain standards. Proponents believed a national exchange would be more successful
and allow for economies of scale to reduce the costs. However, the Senate version of the
bill prevailed, and it provided for state-based exchanges with the ability to opt out and
into a federal one if a state chose not to or could not create its own. Proponents of the
state-based version argued that since insurance was mostly a state-based industry, more
control of the insurance industry should not be sent to the federal government.
Additionally, proponents believed state control would allow tailoring to regional
differences.

During deliberations over the ACA, no one could have predicted how it would

unfold or which provisions would prevail. Most states were expected to create a state-
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based health insurance exchange. It was anticipated that states with Republican leaders
would want to run their own marketplaces, in line with ideology relating to state
autonomy. Massachusetts already had a state-based exchange, and a Republican
Governor had created it. Many consider the Massachusetts law the model law for the
ACA. The Massachusetts law included an individual mandate, employer mandate,
subsidies, penalties, a health exchange, and an expansion of Medicaid (Brooks, 2016). In
fact, Governor Romney’s main consultants in Massachusetts would later advise President
Obama in designing the ACA (Roy, 2011; Rubin, 2011).

Despite the successful state-run model in Massachusetts, Democrats and more
progressive proponents wanted a federally run exchange. However, the Republican
resistance to the law and hope that it would fail in court challenges was strong. Three
dozen states refused to set up their own exchanges (Somashekhar & Goldstein, 2014).
Contrary to how it had originally been intended in the law, the federal marketplace
became the primary provider rather than the fallback.

In the final roll out of health insurance marketplaces, the implementation resulted
in more of a mix between the 2010 House-favored national marketplace and the Senate-
favored state-based marketplace. The most conservative states refused to cooperate and
develop their own state-based marketplaces and defaulted to a federal marketplace. As a
result, the states ideologically most likely to defend their state’s power to implement at a
more local level ended up with a national and liberal administration in charge of their
exchanges (Haeder & Weimer (2013). Residents in conservative states were required to
meet the requirements of the more liberal national Department of Health and Human

Services, because their state government refused to implement a state-based exchange.
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As a result, the Obama Administration wound up having even more control over the most
conservative states.

Regardless of the original rationale, the implementation of the ACA has resulted
in the creation of several health insurance marketplaces at the state/district level, and one
at the national level. Each marketplace serves as an example of federalism, with the
dynamics of state and national government relations varying in each. The implementation
of the ACA marketplaces allows the “laboratories of democracy” at the state level to try
new ideas. Justice Louis Brandeis is credited with developing the concept of states as
laboratories and argued their value in a dissenting Supreme Court decision:

Denial of the right to experiment may be fraught with serious consequences to the

nation. It is one of the happy incidents of the federal system that a single

courageous State may, if its citizens choose, serve as a laboratory; and try novel
social and economic experiments without risk to the rest of the country (Brandeis,

1932).

Selker and Wasser (2014) point out that the ACA is the largest health policy experiment
our nation has ever seen. Unlike experiments in a science lab, policy experiments such as
the ACA have challenges beyond our control and face real-world problems such as
political opposition. Selker and Wasser highlight the importance of understanding these
factors and learning from the ACA as a policy experiment (2014).

Despite the fact that the ACA left many of the health insurance market decisions
at the individual state level, some believe it was an unprecedented, and even unwise, shift
to federal control. Ackerman (2014) examined the relationship between the ACA’s
insurance market reforms and state insurance regulations and concluded states’ decisions

to forego creating their own exchanges shifted the regulatory authority from the states to
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the federal government. The ACA allowed federal regulators, instead of state regulators,
to decide which health insurance products could be sold, how many, what could be
charged, and who is eligible to purchase them (Ackerman, 2014).

Ackerman (2014) argues the ACA’s federal centralization of insurance is a
mistake that will reduce opportunity for regulatory experimentation at the state level. He
believes this experimentation is necessary to try to help solve the cost, access, and quality
problems currently facing the health care industry. Ackerman also believes that states are
better able to regulate local markets that are more sensitive to local variations. The
marketplace provisions in the ACA threaten to fundamentally reshape the balance of state
and federal authority in insurance regulation, not for the better (Ackerman, 2014).

Ackerman (2014) explains that decisions to not create state-based exchanges has
resulted in the unintended consequence of national insurance regulation. However, the
law itself was not written to require as much national control as has resulted. Despite
concerns that the ACA requires too much centralization at the federal level, the ACA still
keeps control of most of the health insurance decisions at the state level. States still
determine the companies that can offer insurance products in their states based on criteria
the state sets, determine what adequate provider networks are, set additional minimum
coverage benefits, and contract with insurance companies to deliver services like
Medicaid. According to Bluth (2018), now in the absence of a federal penalty for not
having health insurance, some states are even filling this void by assessing fees on the
uninsured or devising other payment structures for those who choose not to be insured.

According to Plein (2017), the prevailing view during deliberations over the ACA
was that the law would have to be compatible with the fragmented nature of American

political administration. Regulatory authority over insurance had traditionally been at the
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state level, and much of the authority needed to remain at the state level for both political
and practical reasons. According to Plein (2017), the letter of the law in the ACA did not
create a more central federal government role. The more central federal role relating to
health insurance was created when individual states opted to not start their own
exchanges.

The federal government temporarily gained some powers over insurance with the
Supreme Court decision in United States v. South-Eastern Underwriters Association in
1944 (322 U.S. 533). The decision held that the federal antitrust statute applied to
insurance and that insurance could be regulated by Congress under the Commerce
Clause. Following the court decision, which allowed federal antitrust regulation of the
insurance industry, Congress responded to states’ concerns by passing the McCarran-
Ferguson Act (1945). The Act declared that it was in the public interest for states to
continue the regulation and taxation of the business of insurance. The Act provides that
acts of Congress that do not specifically regulate the business of insurance do not
preempt state laws that regulate insurance. In effect, the McCarran-Ferguson Act (1945)
partially exempted the insurance industry from federal regulations, such as antitrust laws,
and affirmed the prerogative of the states to regulate insurance. The exemption has been
extended multiple times, survived several efforts to repeal or modify it, and was finally
made permanent in the mid-1990s after the failure of the Clinton health care initiatve (W.
Eubank, personal communication, December 22, 2018). This Congressional affirmation
of federalism and a state’s control of the internal regulatory authority influenced the
structure of the ACA.

Although according to Conlan and Posner (2011), coercive federalism strategies

were initially used in health care by the Obama Administration, the final law approved by
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Congress enabled states to opt out of administering new national programs like the
marketplaces. This flexibility helped accommodate the ideological polarization among
the states. The ACA follows a traditional cooperative federalism role in another way:
Instead of coercing states to conform to the law, it offers grants and funding for states
that adopt the implementation of a state-based marketplace. The ACA was designed in a
way to encourage state agencies to be federal allies in the implementation of the
marketplaces, even if the political leaders in the state may not support it (Conlan &
Posner, 2011).

Derthick’s (1970/1993) extensive research on federal grant giving and
intergovernmental relations reveals that an effective way for the federal government to
exercise influence over the states is to provide extra resources for states that comply. The
ACA did provide several types of grants and billions of dollars to states to implement the
ACA marketplaces. Another effective strategy is to “call into existence” or create a new
bureaucracy in the state, which the ACA also authorized and funded for those
implementing state-based marketplaces.

According to Rocco (2015), the structure and successful implementation of the
health insurance marketplaces depends especially on intergovernmental collaboration.
The federal Department of Health and Human Services relies on state policy makers to
adopt the state laws necessary to align with the ACA insurance and marketplace
requirements. The Department also must rely on state executive branch agencies and
administrators to be able to implement the rules and programs. In return, state
governments look to federal agents for guidance in implementing the federal policy,
technical support, and exceptions to rules states choose not to implement. While this

appears to be a straightforward relationship, in practice this relationship is complicated
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by conflicting political incentives at the state and federal levels, and varying technical
and financial capacities among those doing the implementation. As Cheney and Millman
(2013) point out, of key importance in the political consideration is that all involved
needed to find a way to claim victory. This was especially true for politicians who
vehemently opposed the passage of the ACA in the first place, such as Florida’s
Governor Rick Scott.

Since its passage, politics and tensions among various levels of government have
made the implementation of the ACA particularly difficult. Passed strictly along party
lines, the ACA has been used by both parties in subsequent political campaigns.
According to Plein (2017), the implementation timeline was also a factor that
emboldened ACA critics and increased the polarization. For example, delays in
implementation at the federal level in the rulemaking process hindered the ability for
federal officials to act as helpful partners in the implementation process in the states.
State administrators faced an uncertain environment, ambiguities in timelines, and a lack
of support in many ways from federal officials. This lack of clarity contributed to some
states’ decisions to not create their own exchanges, and in others it resulted in a “wait and
see” mentality (Plein, 2017).

Partisan and political tensions among policy makers and politicians has kept the
ACA high on the list of electoral issues and complicated its implementation. However,
state administrators and bureaucrats are often relied upon in state-federal collaborations
to implement laws in a more stable and reliable way, despite partisan differences. While
Rocco (2015) found in a survey of state administrators that their collaborative activity
was generally robust in implementing the ACA, their perceptions of their relationships

with federal agents appeared to vary by the partisan compositions of their state. He
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suggests political conflict over the ACA has affected not only the adoption of various
aspects at the policy making level in the states, but also in the day to day administration
of the provisions. While state administrators were found to be collaborating with the
federal government, despite partisan interference, administrators were less likely to
perceive themselves as partners with the federal government in Republican-dominated
states.

Plein (2017) has found that over time, despite strong political tensions, extreme
political opposition to the ACA has been seen to give way to the moderating influences
of private interests and societal needs. He argues this trend can be expected to continue as
states apply for waivers and find ways to implement the ACA provisions in their states.
“Ideological positions are rarely consistent or persistent when they are exposed to the
practical realities of a pluralistic society and market economy” (p. 367).

The implementation of the ACA is being tracked by the ACA Implementation
Network, a joint research effort by the Rockefeller Institute of Government, the
Brookings Institution, and the Fels Institute of Government. Researchers in 35 states are
tracking the implementation experience in the states, examining political, market,
demographic, and administrative issues. So far, the theme emerging is one of “uncertain
federalism” (Plein, 2017), consisting of controversy over the constitutionality of the law,
delays in implementing key features, and compromises between the states and federal
government to adjust to a state’s particular political and practical reality.

Plein (2017) suggests ACA implementation is an example of “wait and see
federalism,” which has emerged as states delay and defer program implementation due to
legal challenges in court and lasting political conflict. Although election cycles have

passed, and the courts have resolved some of the disputes, many years after passage states
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are just now finally settling in to a more predictable phase of implementation and
acceptance of the law.

Court cases. Important questions of federalism and state versus federal authority
have been deliberated in court cases during the implementation of the ACA. The U.S.
Supreme Court decision in National Federation of Independent Business v. Sebelius in
2012 upheld the federal government’s individual mandate to have health insurance. This
case also gave additional discretion to states over whether to expand their Medicaid
programs. The nonpartisan, congressionally created National Constitution Center posited
that “the Court did more in NFIB to advance the actual working realities of American
federalism than did many of the leading federalism decisions of the prior two decades”
(Ruger, 2013).

The Supreme Court’s 5 to 4 decision to uphold the individual mandate to carry
minimum health insurance coverage but strike down the Medicaid expansion in states
was unexpected. More than unexpected, it was the opposite of what was predicted before
the decision. Scholars such as Joondeph (2011) argued it would be unlikely for the Court
to invalidate the ACA’s Medicaid provisions, because it would have far-reaching
implications. Joondeph believes that from a constitutional perspective, the decision would
be “doctrinally destabilizing.” On the other hand, he believes it would have been
“relatively simple for the Court to craft an opinion invalidating the minimum coverage
provision without causing much of a disturbance to constitutional law.” In summary,
Joondeph (2011) predicted, “... the challenge to the Act’s Medicaid provisions is much
less likely to succeed than the claim against the minimum essential coverage

requirement.”
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The case decision came as a surprise to experts as well as the general public. In
fact, when the Pew Research Center for the People and the Press administered a poll
asking what word described respondent’s reaction, “surprised” was the second most
frequent word chosen by both supporters and those in opposition (“good” and
“disappointed” were the first, depending on their position) (cited in Boom, 2014). In a
Bloomberg poll of 21 constitutional law scholars after the oral arguments but before the
decision, only eight expected the ACA to be upheld (cited in Boom, 2014).

In the introduction to their comprehensive book on the National Federation of
Independent Business v. Sebelius case, editors Fritz Allhoff and Mark Hall (2014)
comment that the case was a once-in-a-generation decision, perhaps even once in a
lifetime, and that no case before it had such monumental importance for how health care
is financed and delivered in the United States. Allhoff and Hall also emphasize the
importance of the ruling and its impact on the fundamental scope of federal power over
economic and social policy.

The Commerce Clause was a key provision under examination in the ACA cases
brought before the Supreme Court. In the U.S. Constitution, the Commerce Clause
provides that Congress shall have power “... to regulate Commerce with foreign Nations,
and among the several States, and with the Indian Tribes" (U.S. Const. art. I, §8). Over
time throughout the 19" and 20" Centuries, the Supreme Court interpreted the Commerce
Clause in ways that have increased the power of Congress and the federal government
over the states in issues relating to commerce. Schulzke and Carroll (2014) argue that
while Justice Roberts acknowledges this broad scope, in the National Federation of

Independent Business v. Sebelius, he attempts to disassociate the ACA case from
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previous historic cases by placing it within Congress’s powers of taxation instead of
commerce.

As pointed out by Allhoff & Hall (2014), supporters of smaller government could
take comfort in the Court’s check on the expansive federal commerce power through its
ruling in National Federation of Independent Business v. Sebelius. By concluding
Congress had engaged in an unconstitutional assertion of power under Congress’s power
to regulate interstate commerce, the Court ruled Congress did not have the power to
compel the purchase of insurance. However, the majority on the court found that under
taxation laws the mandate to purchase insurance could be upheld. Rather than a mandate,
it became more of an individual choice where one could choose to “play or pay” (Allhoff
& Hall, 2014). This structure is similar to the option large employers have to decide
whether to pay an extra tax or provide insurance.

The National Federation of Independent Business v. Sebelius case also curtailed
federal power relating to Medicaid. The court ruled Congress may expand Medicaid, but
Congress could not threaten to withhold all Medicaid funds from states who chose not to
expand. The rulings on both the individual mandate and Medicaid portions of the case are
important, because as a result people and states have options and are not forced to act
(Allhoff & Hall, 2014). The Medicaid expansion spending condition was struck down as
a coercive form of congressional spending. Once the Court struck down the spending
condition, states could choose whether to expand Medicaid or not without the threat of
losing funds for their current Medicaid program.

In 2014, the District of Columbia Circuit Court of Appeals considered a case,
Halbig v. Burwell, which tackled a state versus federal government issue again. The

question was whether premium subsidies could be provided to residents living in states
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that did not implement a state-based exchange. The court ruled the insurance subsidies
provided to residents participating in states served by the federal marketplace were illegal
and not consistent with Congress’ intent when passing the ACA. Meanwhile, the 4"
Circuit Court of Appeals came to the opposite conclusion in King v. Burwell, and the
U.S. Supreme Court would finally settle the dispute by agreeing with the 4™ Circuit. All
participants in the marketplaces, regardless of type, are potentially eligible for subsidies:

... the Act’s context and structure compel the conclusion that Section 36B allows

tax credits for insurance purchased on any Exchange created under the Act. Those

credits are necessary for the Federal Exchanges to function like their State

Exchange counterparts, and to avoid the type of calamitous result that Congress

plainly meant to avoid. (King v. Burwell, No. 14-114)

While the King v. Burwell case was being considered by the Supreme Court, there was
speculation about what changes would be needed if the plaintiffs prevailed. What would
happen if residents in the states using the federal exchange could no longer access
government subsidies for their premiums?

Levitt and Claxton (2015) expected the immediate effect of King v. Burwell to be
that subsidies would be cut off within a month of the decision, affecting 7.5 million
people. If the court invalidated the subsidies, the 7.5 million people who had received
subsidies in the 34 states without state-based marketplaces by 2015 would lose their
subsidies. In this scenario, Levitt and Claxton (2015) point out that the majority of
individuals in the states without marketplaces would not be able to afford their monthly
premiums without the help of subsidies, since the average subsidy was $268 per month

per person and covered 72 percent of the premium.
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Such a sharp increase in monthly health care premiums could be expected to
result in people dropping their health insurance and then being out of compliance with the
individual mandate to maintain health insurance. However, an additional provision in the
ACA would take effect. An exemption from the mandate was provided to anyone whose
lowest health insurance premium would cost more than 8 percent of their income. With
some level of subsidy going to individuals and families making up to 400 percent of the
federal poverty level, less than 3 percent of the uninsured were expected to be exempt
under this 8 percent rule. However, Levitt and Claxton (2015) predicted that without the
subsidies it was expected that 83 percent of those who originally qualified for subsidies
would be exempt from the mandate under the 8 percent rule. In the absence of subsidies,
supporters of the ACA feared the individual mandate to carry insurance would be
obsolete. Nearly everyone who originally qualified for the incentive of subsidies would
find themselves able to qualify for an exemption from the requirement to carry insurance.
The opponents of the ACA were counting on this (Levitt & Claxton, 2015).

In the end, the Supreme Court ruled in favor of all qualified residents being able
to receive the subsidy regardless of the type of marketplace their state had adopted, so the
question of how a loss of subsidies would impact enrollment would not be answered.
When considering the balance of power under federalism, being able to claim federal
funds for their residents in the form of subsidies is a major victory for states in ACA
implementation.

Late in 2018, another court decision again challenged the ACA. This time, a judge
in Texas ruled that the entire ACA was unconstitutional. U.S. District Judge Reed
O’Connor argued that Congress’s decision in 2017 to zero out the tax penalty for not

complying with the individual mandate undermined the ACA’s legal underpinnings. The
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decision will likely be appealed to the 5™ Circuit U.S. Court of Appeals and may then
make its way to the Supreme Court for a final decision (Barnes, 2018).

Data challenges in intergovernmental relations. The challenge of implementing
the health insurance marketplaces required by the ACA among various governments was
no small feat. Was the implementation successful? Evaluating a state or district’s success
at enrolling eligible members into a Qualified Health Plan (QHP) during the first five
open enrollment periods is not a straightforward task, due to data limitations. The
limitations of available data are in large part created by divided government
responsibilities between the states and the national government. Originally, this study set
out to compare enrollment rates among marketplace types in all five open enrollment
periods between 2013 and 2017. However, this comparison is not possible. Consistent
data was not collected by the federal government across all five years for both state-based
and federally-facilitated marketplaces. The lack of data available about the marketplaces
for all states, regardless of marketplace types, reveals a problem created by federalism.
State-based marketplaces collected data individually and submitted it to the federal
government using inconsistent criteria; and, the federal government failed to compile it in
a comprehensive way that is available to the public.

Selecting a plan. The federal government has tracked the number of people who
selected a plan during open enrollment, but the definition used for what was considered a
selected plan varied across years and states. In some years, a plan was considered
selected if it was put in a marketplace online shopping cart. Other times it was considered
selected only if the consumer checked out of the marketplace, which set the insurance
plan into effect with the insurance company, pending payment. States and years with

different definitions of selected plans cannot be compared, because placing a plan in a
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shopping cart is not the same as committing to a plan. The number of plans placed in a
shopping cart is higher than the number of plans eventually checked out.

E-mail correspondence with staff at the U.S. Centers for Medicare and Medicaid
Services (CMS) confirmed there was not consistency in the definitions used to collect
data year over year. The definitions used each year for those who selected a plan during
open enrollment were not consistent across all five years. Plan selection data is also not
available for all five plan years in a centralized place. One would have to contact each
state individually to gather data for the state-based marketplaces. Even if one were to
contact each state individually, there would be no way to reconcile the different ways
selection data is defined. The staff at CMS confirmed these data limitations: “You are
correct that the definition of a plan selection has changed over time. At this time, there is
not a public-use file that allows users to have a consistent definition of a plan selection
across the various Open Enrollment Periods.” (K. Apostle, personal communication, June
1,2018).

When comparing plan selection data, another complication is that the length of
each of the first five open enrollment periods varied in each state. States using the federal
online marketplace portal all shared the same deadlines. However, states running their
own marketplaces had the ability to set their own deadlines. The start date for the first
open enrollment period was the same for everyone, October 1, 2013; however, the length
of the first open enrollment period varied, because some states received extensions. In
subsequent years, only states using the federal portal had the same open enrollment dates,
which were: 1) October 1, 2013 to March 31, 2014; 2) November 15, 2014 to February
15, 2015; 3) November 1, 2015 to January 31, 2016; 4) November 1, 2016 to January 31,

2017; and 5) November 1, 2017 to December 15, 2017. State-based marketplaces had
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more autonomy to shorten or lengthen their open enrollment periods, so state-based
marketplaces are not exactly comparable to the federally operated marketplaces.

For consumers in federal and hybrid marketplaces who selected a plan using
HealthCare.gov (but not consumers in the state-based marketplaces), plan selection
information measures consumers who had a non-canceled plan selection at the close of
the Open Enrollment Period. Many of these consumers may not go on to effectuate their
policies (K. Apostle, personal communication, June 1, 2018). To effectuate a policy, a
consumer must not only choose a plan and check out of the marketplace, but they must
pay the first month’s premium. This key final step of payment is what actually effectuates
or starts health insurance coverage. In some states, the payment was made directly to the
marketplace after choosing the plan in the online portal. In other states, the payment was
made directly to insurance companies outside the marketplace procedures. As might be
expected, many people never completed this last step of actually sending payment.

Using plan selection data may be valuable in order to demonstrate how user-
friendly a marketplace is in guiding people to a choice in their health insurance decisions.
However, plan selection data does not represent how many individuals actually purchase
and are covered by a health insurance plan from the marketplace.

Effectuating a plan. In addition to selection data, effectuated plan data is a more
accurate way to measure enrollment. Effectuated coverage means an individual not only
selected a plan but also paid at least the first month’s premium. However, the federal
government did not collect the number of people who effectuated coverage consistently
across all five years and in all states. Therefore, as with plan selection data, plan

effectuated coverage data is not comparable.
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The Effectuated Enrollment Report collected by the federal government measures
individuals who effectuate their enrollment by paying their first month’s premium. The
“snapshot” or single point in time counts conducted by CMS measure individuals who
effectuated their enrollment and have an active policy on the date of the snapshot. Active
policies include those who have paid for the current month and individuals who may be
in a grace period for non-payment. Grace periods can vary by state and issuer. For those
individuals receiving a premium tax credit (also known as a subsidy), issuers are required
to give enrollees a three-month grace period (K. Apostle, personal communication, June
1,2018).

The structure of the ACA provided that people did not have to pay the tax penalty
if they were uninsured for less than three consecutive months. This grace period has
resulted in some people choosing not to pay their premiums until March. March would
therefore appear to be the most consistent snapshot of how many people carried insurance
coverage at least once during the year. On the other hand, for those concerned about
access to care and true uninsured rates, the December number is closer to the reality of
who carried insurance all year long. Either way, whether March or December is the
preferred snapshot, the analysis cannot be conducted for all five years. there is not March
data for all five plan years, and there is not December data for all five plan years.

For the first plan year, 2014, only December effectuated data is available, which
is not comparable to other years where February or March snapshots were taken. There is
drop off in the number of people who pay their premiums throughout each year, resulting
in the lowest coverage numbers in December.

In order to make useful comparisons among states and across years, data is

needed containing how many plans were effectuated through the payment of premiums at
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consistent points in time across the five years. Some people who select a plan never pay
the premium to effectuate coverage at the first of the year or within the threemonth grace
period. Some individuals who start the year with coverage stop paying part way through
the year. For example, according to the U.S. Centers for Medicare & Medicaid Services
(June 12, 2017), in March of 2016, 10.8 million people nationally had effectuated (paid)
coverage through the marketplaces. By the end of the year, only 9.1 million remained
enrolled. On average since 2014, more than a million enrollees per year have dropped
their coverage before the end of the plan year (U.S. Centers for Medicare & Medicaid
Services, June 12, 2017).

Correspondence with CMS staff confirmed that the dates of the snapshots taken
by federal agencies for effectuated (paid) coverage were not consistent across all five
years and are therefore not comparable. Data for the month of March in the years 2014,
2017, and 2018 are missing in the public use files. The public data file for 2016 is
missing February and end of year December data. Staff at CMS were asked if the data for
the missing months existed elsewhere and could be shared, but staff confirmed that the
data does not exist or is unavailable to the public. As an illustration of the gaps in data,
CMS staff provided the following statement:

If you are getting the February 2016 data from the June 12, 2017 data, it is not

comparable to the February 2017 and 2018 effectuated data because it is a much

later point in time relative to the coverage month (i.e. February 2016 enrollment

as of March 15, 2017 vs. February 2017 enrollment as of March 15, 2017)...

Unfortunately we are unable to provide the additional nonpublic data to facilitate

your year-to-year comparisons (M. Jaffe, personal communication, October 9,

2018).
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Accounting for state size. Analyzing enrollment data is complicated by variations
in state size. A calculation for comparison cannot simply use the raw number of people
enrolled into the marketplace in each state. Instead, a rate of enrollment must be used.
Raw numbers of how many individuals were enrolled in QHPs are not helpful when
comparing among states, because states have different population sizes, demographics,
and various beginning uninsured rates. To calculate an enrollment success rate, the raw
number of new enrollees in QHPs in the marketplace in each state during each open
enrollment period is divided by the potential number of enrollees.

The potential number of enrollees includes uninsured people who: 1) have
incomes above Medicaid and CHIP eligibility levels; 2) are under the age of 65; 3) do not
have employer coverage; 4) are not in the coverage gap in states that did not expand
Medicaid; and 5) are legal residents or citizens (Henry J. Kaiser Family Foundation,
2015). Using these criteria, the number of eligible enrollees was not calculated for all
states during all five open enrollment periods. Therefore, early in this research it became
clear that a five-year comparison using this rate formula would not be possible.

Three Marketplace Comparison Cases

In the absence of comparable data across all five years in both state-based and
federally run marketplaces, it is only possible to analyze the enrollment success across
types by taking samples of the years in which data is available. Therefore, this study
offers three different cases, by which one can compare the success or failure of the
marketplace types:

1. Comparison of marketplace types (federally-facilitated, state-based, and hybrid)

during the first open enrollment period in 2013 (2014 plan year). This case uses a
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rate calculated by the number of people selecting a plan as a share of the
potential marketplace population.

2. Comparison of marketplace types (federally-facilitated, state-based, and hybrid)
during the third open enrollment period in 2015 (2016 plan year). This case uses
a rate calculated by the number of marketplace enrollees receiving financial
assistance as a share of the subsidy-eligible population.

3. Comparison of marketplace types (federally-facilitated, state-based, and hybrid)
during the most recent three enrollment periods. This case uses the raw number of
people who effectuated a plan as of February of each year and compares the

percentage increase or decrease year over year within states and across types.

Marketplace comparison case #1. The first open enrollment period for the
newly created marketplaces began on October 1, 2013 for the 2014 benefit plan year.
Examining this first open enrollment period reveals which types of marketplaces
(federally-facilitated, state-based, or hybrid) were best at starting up a new program in a
tight timeframe. Was one type of marketplace better than the others at creating an online
store where people could select plans?

This case uses marketplace enrollment data calculated using the number of people
who selected a plan as a share of the potential marketplace population. The potential
marketplace population includes eligible includes: 1) U.S. citizens and others lawfully
present who are uninsured or have nongroup health insurance (coverage through the
individual market), and 2) those who have family incomes that are too high to qualify
either for Medicaid or an exemption from the coverage mandate on the basis of financial

hardship. In other words, the eligible population includes uninsured and nongroup-
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covered adults in Medicaid expansion states with family incomes above 138 percent of
the Federal Poverty Level (FPL), and in non-expansion states incomes above 100 percent
of the FPL. The eligible population also includes children (age 0-18) with family incomes
above 250 percent of the FPL in both Medicaid expansion and non-expansion states
(ASPE, 2014).

Data relating to plans that were effectuated (paid) is not available for the
beginning of the first plan year in 2014, as it would be in later years. The data is not
available, because the enrollment period was extended until March into the first plan
year. Data relating to the number of individuals who were potentially eligible to enroll in
the marketplaces is available per state for this first year (ASPE, 2014). However, data for
the category of potentially eligible individuals is not available for all subsequent years.
The preliminary findings of enrollment success during this first open enrollment period
were presented in a poster during the American Political Science Association’s Annual
Meeting in San Francisco (Joiner, 2015). Due to the extension of the open enrollment
period in the first year, the drop off in enrollees during the plan year and difference
between the data relating to selected plans and effectuated plans was not yet clear. Now
years later, a deeper analysis is possible.

During the first open enrollment period, which began on October 1, 2013, for the
2014 plan year, 27 state marketplaces were implemented by the federal government.
These federally-facilitated marketplaces (FFM) included Alabama, Alaska, Arizona,
Florida, Georgia, Indiana, Kansas, Louisiana, Maine, Mississippi, Missouri, Montana,
Nebraska, New Jersey, North Carolina, North Dakota, Ohio, Oklahoma, Pennsylvania,
South Carolina, South Dakota, Tennessee, Texas, Utah, Virginia, Wisconsin, and

Wyoming. Nine states were considered partnership or hybrid marketplaces (HM), since
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they used the federal marketplace web portal, but key functions other than the website
portal were kept at the state level. The nine hybrid states included Arkansas, Delaware,
Idaho, Illinois, lowa, Michigan, New Hampshire, New Mexico, and West Virginia. The
15 other marketplaces were created and run by a state or the District of Columbia. These
state-based marketplaces (SBM) included California, Colorado, Connecticut, the District
of Columbia, Hawaii, Kentucky, Maryland, Massachusetts, Minnesota, Nevada, New
York, Oregon, Rhode Island, Vermont, and Washington (see Figure 3.1).

During the inaugural open enrollment, states had varying levels of success at
enrolling residents in health insurance. An enrollment rate for each type was calculated

Figure 3.1

Affordable Care Act Marketplaces
Marketplace Types
First Year, 2014

(_J Federally-Facilitated & Hybrid @ State-Based
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by using the number of people who selected a plan as a share of the potential marketplace
population. Tables 3.1a, 3.1b, and 3.1c display data from Office of the Assistant
Secretary for Planning and Evaluation (ASPE), which is an office in the U.S. Department
of Health and Human Services (2014). Tables 3.1a, 3.1b, and 3.1c reveal how each state
performed, grouped by marketplace type. For example, Alabama had a federally-
facilitated marketplace in 2014. 97,870 people in Alabama selected a plan. It was
estimated that 195,779 people in the state were eligible to enroll in the marketplace.
Dividing the number of people who selected a plan (97,870) by the number of people
estimated to be eligible to enroll in a marketplace plan (195,779) results in an enrollment
rate that rounds to 50 percent.

This analysis reveals all three marketplace types had a very similar rate of eligible
enrollees select a plan in the marketplaces. Table 3.1a reveals that as a group the average
rate for the federally-facilitated marketplaces is 57 percent enrollment. The state-based
marketplaces have very similar results with 58 percent, and the hybrid marketplaces also
average 58 percent.

As can be seen on Tables 3.1a, 3.1b, and 3.1c, the average rate of enrollment
across all types of marketplaces is very similar, however there is variation among
marketplaces within each category. The greatest difference in the range of enrollment
success is found in Table 3.1b with the state-based group of 15 states/districts. The
highest rate of enrollment among state-based marketplaces is 74 percent in California,
and the lowest at 34 percent in Nevada. The difference in percentage of enrollment
between the most successful and least successful state-based marketplace is 41 percent.

Oregon, which started with paper applications when their online system failed to

launch, was still able to increase enrollment to 55 percent. Nevada’s online portal had



Table 3.1a

2014 Plan Year Enrollment
Federally-Facilitated Marketplaces (FFM)
State Selected a | Eligible to | Enrollment
Plan Enroll Rate

Alabama (AL) 97,870 195,779 49.99%
Alaska (AK) 12,890 21,915 58.82%
Arizona (AZ) 120,071 216,951 55.34%
Florida (FL) 983,775 1,603,575 61.35%
Georgia (GA) 316,543 572,025 55.34%
Indiana (IN) 132,423 229,815 57.62%
Kansas (KS) 57,013 99,380 57.37%
Louisiana (LA) 101,778 184,041 55.30%
Maine (ME) 44,258 68,541 64.57%
Mississippi (MS) 61,494 117,518 52.33%
Missouri (MO) 152,335 268,764 56.68%
Montana (MT) 36,584 55,675 65.71%
Nebraska (NE) 42,975 74,606 57.60%
New Jersey (NJ) 161,775 301,965 53.57%
North Carolina (NC) 357,584 581,173 61.53%
North Dakota (ND) 10,597 16,627 63.73%
Ohio (OH) 154,668 285,967 54.09%
Oklahoma (OK) 69,221 127,915 54.11%
Pennsylvania (PA) 318,077 549,205 57.92%
South Carolina (SC) 118,324 213,974 55.30%
South Dakota (SD) 13,104 24,147 54.27%
Tennessee (TN) 151,352 305,628 49.52%
Texas (TX) 733,757 1,371,157 53.51%
Utah (UT) 84,601 130,945 64.61%
Virginia (VA) 216,356 392,340 55.15%
Wisconsin (WI) 139,815 230,516 60.65%
Wyoming (WY) 11,970 20,806 57.53%
FFM Average Rate 57.17%

Source: Office of the Assistant Secretary for Planning and Evaluation
(ASPE), Department of Health and Human Services, 2014
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Table 3.1b
2014 Plan Year Enrollment
State-Based Marketplaces (SBM)
State Selected a | Eligible to | Enrollment
Plan Enroll Rate

California (CA) 1,405,102 1,886,867 74.47%
Colorado (CO) 125,402 205,910 60.90%
Connecticut (CT) 79,192 113,390 69.84%
District of Columbia 10,714 15,437 69.40%
(DC)
Hawaii (HI) 8,592 15,694 54.75%
Kentucky (KY) 82,747 201,593 41.05%
Maryland (MD) 67,757 99,298 68.24%
Massachusetts (MA) 31,695 48,000 66.03%
Minnesota (MN) 48,495 101,645 47.71%
Nevada (NV) 45,390 134,942 33.64%
New York (NY) 370,451 707,638 52.35%
Oregon (OR) 68,308 124,840 54.72%
Rhode Island (RI) 28,485 43,295 65.79%
Vermont (VT) 38,048 95,203 39.97%
Washington (WA) 163,207 240,880 67.75%
SBM Average Rate 57.77 %

Source: Office of the Assistant Secretary for Planning and Evaluation

(ASPE), Department of Health and Human Services, 2014
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Table 3.1c

2014 Plan Year Enrollment

Hybrid Marketplaces (HM)
State Selected a | Eligible to | Enrollment

Plan Enroll Rate

Arkansas (AR) 43,446 80,709 53.83%
Delaware (DE) 14,087 24,721 56.98%
Idaho (ID) 76,061 107,849 70.53%
linois (IL) 217,492 369,696 58.83%
Iowa (IA) 29,163 57,184 51.00%
Michigan (MI) 272,539 467,878 58.25%
New Hampshire (NH) 40,262 64,901 62.04%
New Mexico (NM) 32,062 58,628 54.69%
West Virginia (WV) 19,856 36,749 54.03%
HM Average Rate 57.80%

Source: Office of the Assistant Secretary for Planning and Evaluation
(ASPE), Department of Health and Human Services, 2014

technical problems early in the open enrollment period that frequently kicked people out
of the system. Despite lower than average enrollment rates in Nevada, Vermont, and
Kentucky, these low rates were balanced by states that were very successful. States like
California, Connecticut, and the District of Columbia had much higher than average rates
of enrollment. Within individual states, people had vastly different experiences in their
ability to enroll in health insurance. In some states it was fairly easy, with a fully
functioning electronic system, while in others just entering the marketplace and
navigating the computer program became a barrier to coverage.

The range of enrollment success within the group of federally-facilitated
marketplaces in Table 3.1a is much smaller, with a low of 50 percent in Alabama and

Tennessee, and a high of 66 in Montana, which is only a 16 percent difference. This is
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notable, considering federally-facilitated marketplace states were the largest group, with
27 states. With so many states of varying sizes and demographics, one might expect the
widest average range to be in the group with the greatest number of states. However, it
makes sense that the federally-facilitated marketplaces would be more consistent in their
enrollment rates, because all of the federally-facilitated marketplaces use the same
technology and platform. In this system, technical problems are likely to be experienced
by all states using the same portal, not by individual states (ASPE, 2014).

All of the hybrid states displayed in Table 3.1c used the federal marketplace
portal but had more significant local control, which varied by state. The differences in
local control ranged from differently structured operating boards or agencies to more
independent marketing. Despite these state-specific differences that could have improved
or hindered enrollment, the federal portal appears to have kept the range of success fairly
consistent among the group of nine hybrid states. The highest rate was 71 in Idaho, with
the lowest in lowa at 51 percent, which is a 20 percent difference (ASPE, 2014).

Discussions in Congress during the formation of the ACA emphasized state
flexibility and the ability of states to be more responsive to residents. Red tape and
bureaucratic complexity at the federal level may hinder nimble implementation of a new
program. Based on these assumptions, one would expect the state-based marketplaces to
be more successful at implementing the ACA and enrolling residents in health insurance
plans. This analysis of enrollees who selected a plan as a share of those who were eligible
to purchase a plan in the marketplace the first year does not support the idea that state-
based marketplaces would be more successful as a group than the hybrid or federally-
facilitated marketplaces. The data indicates that the rate of success or failure is much

more varied in the state-based marketplaces. Some states such as California found great
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success, with more than two-thirds of eligible individuals able to navigate the portal and
select a plan. Others, such as Nevada, floundered and only assisted one third of those
eligible to find coverage. The hybrid and federally-facilitated marketplaces were much
more consistent among each other. All of the states that used the federal portal
experienced a similar rate of success.

In summary, it was possible for individual state-based marketplaces to be more
successful than the federally-facilitated or hybrid marketplace states as a group.
However, it was also possible for them to be much worse at enrolling participants. The
wide fluctuation in outcomes for the state-based marketplaces requires further
examination to determine which factors may have contributed.

Comparison Case #1 is a unique snapshot in time and is the best calculation that
can be conducted with the data available. It is an important first look at the
implementation of the marketplaces when launched. This data does not show a clear
picture of the actual number of people who were enrolled in health insurance coverage
during the first year, because attrition would occur later in the year as premiums were left
unpaid. However, this analysis does reveal how many people successfully navigated
through the process of comparing plans to the point of selecting a plan. This plan
selection rate provides an indicator of success, because the website was functioning and
shepherding people through the process necessary to gain coverage. Whether individuals
ultimately paid for coverage is not necessarily a reflection on the marketplace or its
function as a tool.

Limitations in this calculation include the fact that some individuals who select a
plan in the marketplace may not actually pay for their first month’s premium or effectuate

coverage. However, it is still valuable to compare selection data among states and
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marketplace types, because the drop-off rate between those who select a plan and those
who pay for the first month’s premium should not vary among states based on the type of
marketplace. Individuals in all states are faced with the same basic set of rules, subsidies,
penalties, and decisions that influence whether individuals follow through with paying for
the insurance coverage. For example, after choosing a plan in the marketplace,
individuals may find a less expensive plan or better deal outside the marketplace, obtain
employer coverage, or choose to pay the penalty and go uncovered. All of these reasons
do not vary based on the marketplace type. Instead, individuals are influenced by factors
other than the marketplace itself.

Another potential criticism of this calculation is that the denominator, which is the
number of individuals potentially eligible to purchase plans in the marketplace, includes
people who may be eligible to enroll in a plan in the marketplace but not eligible for a
premium subsidy. Individuals may shop outside the marketplace and find that the
premiums and deductibles outside the marketplace are less expensive. Without the
subsidy to entice them to buy inside the marketplace, individuals may buy elsewhere
through a more traditional broker (Xpostfactoid, 2015). However, as mentioned
previously, the percentage of people who decide to purchase coverage outside the market
is not likely to vary based on the type of marketplace. Individuals in all states, regardless
of the state’s type of marketplace, are eligible for the same subsidies and rules. Therefore,
comparing between marketplace types is still informative.

The limitations in Case #1 include using selected plans instead of effectuated
(paid) plans and using data relating to those eligible to buy a plan rather than those

eligible for a subsidy. In order to understand how successful states were at enrolling
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people who were eligible for a subsidy, finding effectuated (paid) plan data and data
relating to people eligible for the subsidy would be ideal and is explored in Case #2.

Marketplace comparison case #2. Differences among marketplace types
(federally-facilitated, state-based, and hybrid) for all states and the District of Columbia
during the third open enrollment period in 2015 for the 2016 benefit plan year can be
examined even more precisely than the first open enrollment period examined in Case #1,
due to a data source previously unavailable. This case examines marketplace enrollees
who actually effectuate (pay for) coverage and receive financial assistance in the
marketplace as a share of the subsidy-eligible population. The subsidy-eligible population
is able to be determined in this year, because data from the Current Population Survey
(CPS) Annual Social and Economic Supplement (ASES) was released on September 16,
2015. This provides socioeconomic and demographic data that can be used for estimating
a clearer number for the subsidy-eligible population than had been possible before (Henry
J. Kaiser Family Foundation, 2015).

Estimating eligibility for Medicaid, CHIP and premium tax credits for
marketplace coverage requires grouping individuals together in different ways to
determine their income under the different program rules. The Henry J. Kaiser Family
Foundation (2015) analyzed people without coverage, with nongroup coverage, and
certain adults with dependent, non-spousal employer sponsored insurance (ESI) to
determine their potential eligibility for premium-tax-credits and as potential marketplace
participants. The calculation also removes from the pool adults and children with
incomes below Medicaid and CHIP eligibility levels and people who are not legal

residents or had access to an offer of ESI.
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By the third open enrollment period in 2015, which enrolled residents for the
2016 health plan year, three states had changed the type of marketplace their residents
could use. Nevada and Oregon changed from state-based marketplaces to hybrid
marketplaces to use the federal portal after their online portals floundered during the first
open enrollment. Idaho moved from a hybrid to a state-based marketplace when it was
finally able to get its state-based one up and running. Idaho had originally planned to run
a state-based marketplace but was not ready for the first open enrollment. The other state
that had planned to have a state-based marketplace but was required to be a hybrid during
the first open enrollment period, New Mexico, stayed as a hybrid.

A unique set of data is available for the third open enrollment period. The data
allows a more specific analysis of the population the marketplaces were designed to help
most, which is those who qualify for financial assistance in paying their premiums. While
a broad category of people is eligible to apply for coverage in the marketplaces based on
income, not everyone will qualify for premium assistance, often referred to as a subsidy.
In order to qualify for a subsidy, income is taken into consideration; however, individuals
who may be eligible for Medicaid, CHIP, or certain other government health insurance
plans do not qualify for a subsidy.

Estimating the number of people who are actually eligible for a subsidy in the
marketplace is not an easy calculation and has not been conducted for every year. The
reason a number of eligible individuals is not available for every year, is because several
factors must be considered to determine who is eligible for a subsidy. Not only do
demographics such as income and age affect eligibility, but then one must subtract all
people eligible for Medicare, Tricare, employer group plans, and Medicaid (which varies

by state). Data from the Current Population Survey (CPS) Annual Social and Economic
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Supplement (ASES) was released on September 16, 2015. This provided foundational
socioeconomic and demographic data that could be used for estimating a number for the
subsidy-eligible population (Henry J. Kaiser Family Foundation, 2015).

The following formula provides a clearer picture of how successful marketplaces
are at enrolling individuals who would benefit the most by purchasing inside the
marketplaces: Calculate a rate by dividing the number of people who effectuated (paid
for) a plan and received financial assistance by the number of people in each state in the
subsidy-eligible population. Individuals may only receive premium subsidies if they
purchase their insurance inside the marketplace. Those who are not eligible for subsidies
may still choose to purchase plans from the marketplace portal, but they may find better
deals in the outside market (Henry J. Kaiser Family Foundation, 2015). Tables 3.2a, 3.2b,
and 3.2¢ display how each state performed, grouped by marketplace type.

Tables 3.2b and 3.2c¢ reveal that on average, state-based and hybrid marketplaces
enrolled a similar rate of eligible enrollees through the online portals (56 percent and 54
percent). As a group, the average rate for the federally-facilitated marketplaces in Table
3.2ais 61 percent enrollment, which is five percent higher than the state-based
marketplaces and 6 percent higher than the hybrid marketplaces.

The greatest difference in the range of enrollment success is found again in the
state-based group, with Massachusetts exceeding the estimated number of eligible
individuals and achieving 104 percent enrollment, and Washington D.C. only achieving
17 percent. This difference in enrollment rates is an 87 percent difference. It may not be
clear how a state could enroll more than 100 percent of people, but it is important to
understand that the denominator in the calculation is the potential number of subsidy

eligible enrollees, which is an estimate. The number of subsidy-eligible individuals in the
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Table 3.2a
2016 Plan Year Enrollment
Federally-Facilitated Marketplaces (FFM)
State Enrollees Potential Enrollees |Enrollment
Receiving Eligible for Rate
Financial Financial
Assistance Assistance
Alabama (AL) 152,206 301,000 50.57%
Alaska (AK) 16,205 34,000 47.66%
Arizona (AZ) 124,346 253,000 49.15%
Florida (FL) 1,428,712 1,556,000 91.82%
Georgia (GA) 427,353 687,000 62.21%
Indiana (IN) 139,437 262,000 53.22%
Kansas (KS) 75,815 144,000 52.65%
Louisiana (LA) 170,806 300,000 56.94%
Maine (ME) 63,896 83,000 76.98%
Mississippi (MS) 73,246 185,000 39.59%
Missouri (MO) 225,878 329,000 68.66%
Montana (MT) 44,091 50,000 88.18%
Nebraska (NE) 72,091 110,000 65.54%
New Jersey (NJ) 205,242 268,000 76.58%
North Carolina (NC) 499,178 600,000 83.20%
North Dakota (ND) 17,630 36,000 48.97%
Ohio (OH) 174,448 408,000 42.76%
Oklahoma (OK) 113,209 238,000 47.57%
Pennsylvania (PA) 321,345 446,000 72.05%
South Carolina (SC) 186,345 298,000 62.53%
South Dakota (SD) 22,005 53,000 41.52%
Tennessee (TN) 203,112 309,000 65.73%
Texas (TX) 913,177 1,807,000 50.54%
Utah (UT) 145,288 185,000 78.53%
Virginia (VA) 319,068 540,000 59.09%
Wisconsin (WI) 190,542 302,000 63.09%
Wyoming (WY) 20,313 42,000 48.36%
FFM Average Rate 60.88%

Source: Henry J. Kaiser Family Foundation, 2016



70

Table 3.2b
2016 Plan Year Enrollment
State-Based Marketplaces (SBM)
State Enrollees Potential Enrollees [Enrollment

Receiving Eligible for Rate

Financial Financial

Assistance Assistance
California (CA) 1,239,893 1574000 78.77%
Colorado (CO) 67,062 215000 31.19%
Connecticut (CT) 80,759 149000 54.20%
District of Columbia (DC) 1,224 7000 17.49%
Idaho (ID) 82,802 98000 84.49%
Kentucky (KY) 56,488 117000 48.28%
Maryland (MD) 100,844 153000 65.91%
Massachusetts (MA) 157,751 152000 103.78%
Minnesota (MN) 47,266 76000 62.19%
New York (NY) 123,830 532000 23.28%
Rhode Island (RI) 30,015 48000 62.53%
Vermont (VT) 19,575 35000 55.93%
Washington (WA) 110,476 307000 35.99%
SBM Average Rate 55.69%

Source: Henry J. Kaiser Family Foundation, 2016
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Table 3.2¢
2016 Plan Year Enrollment
Hybrid Marketplaces (HM)
State Enrollees Potential Enrollees [Enrollment
Receiving Eligible for Rate
Financial Financial
Assistance Assistance
Arkansas (AR) 56,843 128000 44.41%
Delaware (DE) 21,467 36000 59.63%
Hawaii (HI) 10,958 22000 49.81%
[llinois (IL) 259,701 376000 69.07%
lowa (IA) 42,595 92000 46.30%
Michigan (MI) 275,080 419000 65.65%
Nevada (NV) 71,472 135000 52.94%
New Hampshire (NH) 31,151 135000 23.07%
New Mexico (NM) 32,703 58000 56.38%
Oregon (OR) 95,507 106000 90.10%
West Virginia (WV) 29,163 71000 41.07%
HM Average Rate 54.40%

Source: Henry J. Kaiser Family Foundation, 2016
state of Massachusetts must have been underestimated in this data set. The actual number
of people who enrolled and received subsidies was greater than the estimated number of
eligible individuals.

The hybrid marketplaces had the next highest range with Oregon at 90 percent
and New Hampshire at 23 percent, which is a difference of 67 percent. Finally, the
federally-facilitated group had a smaller range of enrollment, with the high being Florida
at 92 percent and a low in Mississippi at 40 percent, which is a 52 percent difference.

This analysis does not support the idea that the state-based marketplaces would
enroll more residents in health insurance than the either the federal or hybrid type

marketplaces. In fact, the opposite is found with the federal marketplace enrolling and
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providing subsidies to higher rates of subsidy-eligible people than the state-based
marketplaces.

Marketplace comparison case #3. This comparison of marketplace types
analyzes the number of people who effectuate a plan or actually pay their first month’s
premium. The number is compared over three years for each state, with a percentage
increase or decrease calculated from year to year. The states are then grouped by
marketplace type to find the average rate by type. Once the average rate for each type is
determined, the types can be compared to determine which is more successful over time
at enrolling individuals.

The federal government has gathered data relating to how many individuals
effectuate coverage by taking “snapshots” or counts of people who have paid their
premium at single points in time during the year. The end of March is the ideal snapshot,
because individuals receiving a subsidy have a three-month grace period and can delay
payment and delay beginning coverage for a few months. However, only two March
snapshots are available (2015 and 2016). By using February snapshots, three consecutive
years are available, including the three most recent years (2016, 2017, 2018).

This analysis provides us with information about how different marketplace types
have evolved, and whether certain types were more successful at increasing enrollment
over time. A final reason for analyzing this data for the most recent three plan years is
that there was a change in the presidential and agency leadership leading up to the most
recent open enrollment period. Speculation about how new policy directions, changes in
administrative priorities, and cuts in funding would affect marketplace enrollment was
prevalent in the news in 2017. Examining this data between 2017 and 2018 may reveal

whether those predictions came true.
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One analysis of year to year changes in enrollment within states was conducted by
the Henry J. Kaiser Family Foundation (2018). Using plan selection data, marketplace
enrollment dipped overall by 3.7 percent from 2017 to 2018. Broken down into
marketplace types, state-based marketplaces increased enrollment by 0.2 percent, while
the federal marketplace saw a 5.3 percent decrease. The Foundation’s analysis was
conducted before effectuated plan data was available for 2018. This study builds on the
Foundation’s analysis by looking at plans that were actually paid for. Using data from
plans that were effectuated or paid for is a more accurate reflection of how many people
are actually covered by health insurance. This study also provides an additional year of
comparison.

During the three most recent plan years, 2016, 2017, and 2018, the number of
people who paid for their first month’s premium and effectuated coverage as of February
each year was collected by the federal government. A rate of enrollment as a share of the
eligible population is not available for all three of these years. Therefore, a rate of
enrollment success cannot be determined for all three years as was done for one year in
Case #2. However, states can be compared on their own progress to determine from year
to year whether states see an increase in enrollment over the previous year. Grouping the
states by type and calculating the average of their percent change in enrollment reveals
which type may have been more successful in improving enrollment over time. This
analysis also affords us the opportunity to assess whether a change in administration at
the presidential level may have had an impact on enrollment, because the change in
administration occurred a year after the 2016 plan year and a year before the 2018 plan
year. Tables 3.3a, 3.3b, and 3.3c display the results, grouped by marketplace type. Table

3.3d displays the national average across all marketplace types.
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Table 3.3a
Effectuated Enrollment Year Over Year
Federally-Facilitated Marketplaces (FFM)
State Effectuated | Effectuated | 2016-2017 | Effectuated | 2017-2018
Enrollment | Enrollment Percent Enrollment Percent
February February Change February Change
2016 2017 2018
Alabama (AL) 152,335 152,543 0.14% 158,024 3.59%
Alaska (AK) 16,030 14,177 | -11.56% 17,798 25.54%
Arizona (AZ) 158,508 140,079 | -11.63% 154,435 10.25%
Florida (FL) 1,390,316 | 1,437,968 3.43% | 1,601,619 11.38%
Georgia (GA) 432,808 404,821 -6.47% 409,510 1.16%
Indiana (IN) 156,405 146,956 -6.04% 147,270 0.21%
Kansas (KS) 81,836 86,310 5.47% 87,975 1.93%
Louisiana (LA) 163,977 122,691 -25.18% 93,178 | -24.05%
Maine (ME) 72,390 69,426 -4.09% 68,609 -1.18%
Mississippi (MS) 70,699 67,203 -4.94% 74,678 11.12%
Missouri (MO) 229,170 213,186 -6.97% 214,387 0.56%
Montana (MT) 48,701 49,007 0.63% 45,050 -8.07%
Nebraska (NE) 74,283 74,582 0.40% 83,255 11.63%
New Jersey (NJ) 229,150 243,743 6.37% 243,505 -0.10%
North Carolina (NC) 475,196 450,822 -5.13% 478,021 6.03%
North Dakota (ND) 18,879 20,306 7.56% 20,940 3.12%
Ohio (OH) 198,047 207,039 4.54% 204,589 -1.18%
Oklahoma (OK) 118,587 129,060 8.83% 130,902 1.43%
Pennsylvania (PA) 376,838 363,710 -3.48% 359,272 -1.22%
South Carolina (SC) 184,887 183,163 -0.93% 197,699 7.94%
South Dakota (SD) 22,891 27,314 19.32% 27,780 1.71%
Tennessee (TN) 213,061 200,401 -5.94% 209,499 4.54%
Texas (TX) 938,212 963,171 2.66% | 1,014,529 5.33%
Utah (UT) 150,467 176,889 17.56% 177,535 0.37%
Virginia (VA) 347,857 364,614 4.82% 342,208 -6.15%
Wisconsin (WI) 207,960 216,355 4.04% 200,557 -7.30%
Wyoming (WY) 20,607 22,120 7.34% 23,089 4.38%
FFM Total Change 6,550,097 | 6,547,656 -0.04% | 6,785,913 3.64%
FFM Average Change 0.03% 2.33%

Source: U.S. Centers for Medicare and Medicaid Services (2017 & 2018b)
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Table 3.3b
Effectuated Enrollment Year Over Year
State-Based Marketplaces (SBM)
State Effectuated | Effectuated | 2016-2017 | Effectuated | 2017-2018
Enrollment | Enrollment Percent Enrollment Percent
February February Change February Change
2016 2017 2018
California (CA) 1,304,596 | 1,389,886 6.54% | 1,405,714 1.14%
Colorado (CO) 124,528 123,746 -0.63% 138,239 11.71%
Connecticut (CT) 96,393 98,260 1.94% 106,475 8.36%
District of Columbia 16,496 18,038 9.35% 17,338 -3.88%
DC
%dah)o (ID) 87,109 84,569 -2.92% 87,131 3.03%
Kentucky (KY) 78,191 71,585 -8.45% 81,023 13.18%
Maryland (MD) 126,470 134,432 6.30% 137,184 2.05%
Massachusetts (MA) 192,023 242221 26.14% 242,413 0.08%
Minnesota (MN) 63,238 90,146 42.55% 106,492 18.13%
New York (NY) 210,599 207,083 -1.67% 221,699 7.06%
Rhode Island (RI) 33,794 29,065 | -13.99% 31,723 9.15%
Vermont (VT) 25,492 29,088 14.11% 27,906 -4.06%
Washington (WA) 164,423 184,070 11.95% 203,581 10.60%
SBM Total Change 2,523,352 | 2,702,189 7.09% | 2,806,918 3.88%
SBM Average Change 7.02% 5.89%

Source: U.S. Centers for Medicare and Medicaid Services (2017 & 2018b)
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Table 3.3¢c
Effectuated Enrollment Year Over Year
Hybrid Marketplaces (HM)
State Effectuated | Effectuated | 2016-2017 | Effectuated | 2017-2018
Enrollment | Enrollment Percent Enrollment Percent
February February Change February Change
2016 2017 2018
Arkansas (AR) 59,103 59,506 0.68% 61,702 3.69%
Delaware (DE) 22,781 24,171 6.10% 20,760 | -14.11%
Hawaii (HI) 13,023 16,711 28.32% 17,702 5.93%
linois (IL) 303,759 314,038 3.38% 304,712 -2.97%
Iowa (IA) 45,326 46,519 2.63% 45,882 -1.37%
Michigan (MI) 289,232 284,433 -1.66% 271,841 -4.43%
Nevada (NV) 72,418 75,408 4.13% 77,585 2.89%
New Hampshire (NH) 46,526 47,777 2.69% 42,008 | -12.07%
New Mexico (NM) 43911 45,372 3.33% 40,398 | -10.96%
Oregon (OR) 121,688 137,305 12.83% 143,157 4.26%
West Virginia (WV) 30,457 29,674 -2.57% 25,208 | -15.05%
HM Total Change 1,048,224 | 1,080,914 3.12% | 1,050,955 -2.77%
HM Average Change 5.44% -4.02%
Source: U.S. Centers for Medicare and Medicaid Services (2017 & 2018b)
Table 3.3d
Effectuated Enrollment Year Over Year
National Total Change - All Marketplace Types
Effectuated | Effectuated | 2016-2017 | Effectuated | 2017-2018
Enrollment | Enrollment Percent Enrollment Percent
February February Change February Change
2016 2017 2018
10,121,673 | 10,330,759 2.10% | 10,643,786 3.00%

Source: U.S. Centers for Medicare and Medicaid Services (2017 & 2018b)

This analysis uses data relating to participants who effectuate their coverage by

February of each year. Over the last three plan years, state-based marketplaces have been

more successful than the federal or hybrid marketplaces at increasing their total
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enrollment numbers. From 2016 to 2017, state-based marketplaces increased their total
number by 7 percent and increased enrollment again between 2017 and 2018 by 6
percent. These results show that State-based marketplaces enrolled more residents in
health insurance than the either the federal or hybrid type marketplaces.

The federally-facilitated marketplaces were the next most successful with a nearly
flat enrollment from 2016 to 2017 (0.03 percent) to a 2.33 percent increase between 2017
and 2018. The hybrid marketplaces experienced an increase in enrollment from 2016 to
2017 of 5 percent but saw a decrease of 4 percent between 2017 and 2018. These
rankings of marketplace type hold true using either the total change or average change
calculations. In Tables 3.3a, 3.3b, and 3.3c, two different percentages are calculated for
each type of marketplace. Regardless of whether one calculates the average of the total
number of enrollees for each type or averages the percent increase or decrease for each
individual state, the rankings are the same.

A question has been raised about whether there would be a decrease in enrollment
in 2017 and 2018, during the change in administration of the presidency and the agencies
responsible for implementing the marketplaces. It appears there was an increase in
enrollment inside the marketplaces, when effectuated enrollment data is used. Nationally,
using total enrollment numbers, it appears there has been a 3 percent increase overall in
enrollment. It will be interesting to see in the future if enrollment in the marketplaces
continues to increase, or whether enrollment will decrease due to the reduction of the
penalty to zero.

According to data tracked by the Henry J. Kaiser Family Foundation (2018), there
has been a decline in health insurance plan enrollments in the first quarter of 2018.

Enrollment in the individual insurance market declined by 2 million people or 12 percent
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in the first quarter of 2018 compared to the first quarter of 2017. During the same time,
enrollment in plans sold through the ACA marketplaces has remained stable. The decline
in health insurance plan purchases was mostly in plans purchased outside the
marketplaces.

Four Key Factors in Public Policy Implementation

Edwards (1980) outlined four key factors that may contribute to the success or
failure of program implementation: 1) bureaucracy, 2) political disposition, 3) resources,
and 4) communication. Each of these four factors will be discussed in this chapter as
potentially contributing to the relative success or failure of federally-facilitated, state-
based, and hybrid marketplaces. The following sections explore Edward’s four factors in
more detail.

The bureaucracy. When determining the success or failure of public policies, the
structure of the entity responsible for implementing the policy and the expertise of the
individuals in the bureaucracy may be important. In some states, existing state agencies
implemented the Affordable Care Act (ACA) provisions, while in others entirely new
agencies and boards were created. Some states relied heavily on private contractors while
other states conducted the necessary steps using mostly public servants. The variety in
bureaucratic structures and expertise may have played a role in the success or failure of
certain marketplaces.

The bureaucratic structure responsible for implementing the ACA’s health
insurance marketplaces varied from state to state. States participating in a federally-
facilitated marketplace were responsible for only a few pieces at the State level, and so
federally-facilitated marketplace states did not necessarily have to create new

bureaucratic structures. States with state-based marketplaces on the other hand did have
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to decide whether to use existing agency staff, create a quasi-governmental board, or
contract the implementation work out to a nonprofit. Quasi-governmental boards took
different forms, but the term generally meant that the meetings of the board were public
and that the members of the board were not employees of the state government. Instead

of using existing state agency staff, the work was typically contracted out or a new staff

Table 3.4
Governance Structure of State-Based Marketplaces
When First Implemented, 2013

State Structure of Marketplace Governance
California Quasi-governmental 5-member Board
Colorado Quasi-governmental 12-member Board
Connecticut Quasi-governmental 14-member Board
District of Columbia | Quasi-governmental 11-member Board
Hawaii Non-profit 15-member Board
Idaho Non-profit 19-member Board
Kentucky Operated by State 11-member Board
Maryland Quasi-governmental 9-member Board
Massachusetts Quasi-governmental 11-member Board
Minnesota Quasi-governmental 7-member Board
Nevada Quasi-governmental 10-member Board
New Mexico Quasi-governmental 13-member Board
New York Operated by State 5 Regional Advisory

Committees
Oregon Quasi-governmental 9-member Board
Rhode Island Operated by State 13-member Board
Utah Operated by State Executive Steering
Committee

Vermont Operated by State 5-member Board
Washington Quasi-governmental 11-member Board

Source: Henry J. Kaiser Family Foundation, 2013
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was created to work at the will of the board. Table 3.4 displays the type of governance
structure adopted in each of the states with state-based marketplaces.

In analyzing Table 3.4, it is not clear whether the structure of the bureaucratic
entity had an influence on enrollment in these states. Table 3.4 only displays the state-
based structures, not the hybrid or federally-facilitated marketplaces. However, it is
important to note the flexibility that was given to states to develop the structure that made
the most sense. Some states like Utah and Vermont chose to operate the marketplace
using state staff in agencies. States/districts as different in population size as California
and the District of Columbia both chose quasi-governmental boards. Hawaii and Idaho
chose nonprofit organizations to implement their marketplaces. Idaho was one of the
hybrid states that had hoped to have a marketplace of its own but failed to get it up and
running in time.

States expressed various reasons for developing their own marketplaces, but in
general “control” was the most prevalent theme. For example, in Nevada, leaders cited
wanting to maintain control of the insurance marketplace through plan management and
the certification process. Nevada leaders wanted policy decisions to be made locally
rather than by federal agencies. The third cited reason in Nevada was that it was expected
to be less expensive to operate, because the federally-facilitated marketplace at
HealthCare.gov charged 3.5 percent of premiums to states for its use (Gilbert, 2015).
Idaho leaders were heard voicing many of the same ideas as leaders in Nevada. For
example, Idaho leaders believed that Idahoans could manage the marketplace better and
cheaper than the federal government (Giovannelli & Lucia, 2015).

The second open enrollment period for the marketplaces, for coverage during

2015, was held from November 15, 2014 to February 15, 2015. During this time, three
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states that had previously operated their own health insurance marketplaces converted
over to using the federal HealthCare.gov as their marketplace. During this second year of
enrollment, the federal government created a new name for this type of hybrid
marketplace, “supported state-based marketplace” (Committee Majority Staff, 2015).
Later these would be referred to as federally-supported marketplaces.

Federally-supported marketplaces were the states that had started the first year
with state-based marketplaces. Therefore, the federally-supported states were capable of
performing all of the basic exchange functions. Nevada, Oregon, and Massachusetts
became federally-supported marketplaces, because leaders in these states believed they
could be more successful by using the federal HealthCare.gov portal in the second year.

As an example of decisions made at the state level, on May 20, 2014, the Board of
Directors of the Silver State Health Insurance Exchange in Nevada voted to become a
“supported state-based marketplace.” This change involved shutting down the state’s
marketplace portal and adopting the federal eligibility system, application, and
enrollment platform at the federal website, HealthCare.gov. The decision also transferred
the premium billing and remittance functions to insurers. The state retained control of
marketplace policy decisions, insurance plan certification, consumer assistance,
education, outreach, and marketing (Gilbert, 2015).

Bruce Gilbert, Executive Director of the Silver State Health Insurance Exchange
(SSHIX), testified to the Joint Subcommittees on General Government of the Senate
Finance Committee and Assembly Committee on Ways and Means the reason for
Nevada’s desire to switch. Gilbert indicated it was because of the relative failure of the
online system during the 2014 open enrollment period (October 1, 2013 to March 31,

2014).
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Political disposition. The ACA faced political controversy throughout the
legislative process in Congress. However, political conflict over the ACA was not only
present in Congress. Political controversy was also present among leaders in state
government and members of the public. Edwards (1980) argues that the political
disposition of the implementing entity is a factor in the success or failure of a public
policy. Since implementation of the ACA marketplaces requires both state governments
and individual members of the public to take action, political conflicts at both the state
and individual level are important considerations. Political differences between
Democrats and Republicans over the policies in the ACA dominated the discussion
during its passage. Those political differences were also present in the states that were
charged with implementing the marketplaces.

Public opinion polls have revealed the very partisan divide over the ACA since
even before its passage. Party identification appears to have played the strongest role of
any other factors in a person’s support or opposition to the ACA. According to monthly
opinion polls by the Kaiser Family Foundation between 2010 and 2016, party
identification is an even stronger indicator than other factors such as personal income,
insurance status, gender, ethnicity, and age (Shaw, 2017).

According to Pew Research Center polls, there have been consistently deep
partisan divides over the health care law. Democrats overwhelmingly support the law,
with 85 percent expressing approval. Among independents, about half (53 percent)
approve of the health care law, while 45 percent disapprove. Among Republicans, 89
percent disapprove of the law, and just 10 percent of Republicans express approval

(Fingerhut, 2017).



83

More specifically, among people who opposed the ACA, their personal interest
was not as large a factor as their party affiliation. The uninsured population was divided
in its support or opposition to the law, and the divide did not significantly change over
time. Polls from the Wall Street Journal and NBC News in 2009 before the vote on the
ACA demonstrated that fear of losing insurance did not significantly correlate with
responses about whether the ACA was a good or bad idea (cited in Shaw, 2017).

Haeder & Weimer (2013) examined the political and administrative structures in
relation to the speed of implementation of the health insurance marketplaces and found
that the political stance of the state, determined by the state’s participation in the lawsuit
against the ACA and party of the Governor and Legislative branch, explained much of
the variation in implementation progress of the marketplaces. “Tea Party opposition
appears to have played a particularly prominent role in delaying implementation” (p.
537).

Some states like Texas, Utah, and Wisconsin, refused to begin planning their
marketplaces and even sued the federal government to try to stop the ACA from going
into effect (National Conference of State Legislatures, 2018a). Three states returned all
(Florida and Louisiana) or part (New Hampshire) of their federal planning grants (Mach
& Redhead, 2014). Five states, Alabama, Missouri, Oklahoma, Texas, and Wyoming
“fully declined to play a role in implementing...” (Keith & Lucia, 2014). In contrast,
Connecticut, Hawaii, Maryland, Massachusetts, Oregon, and Vermont “fully embraced”
all major components of the ACA and began implementing their marketplaces right away
(Keith & Lucia, 2014). The political ideologies of the Governor and legislative branch in

each state varied widely and played a role in hindering or supporting the marketplaces.
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Tables 3.5a, 3.5b, and 3.5c¢ display the party affiliation of the governor and
legislature in each state in 2011, grouped by marketplace type. The year 2011 is the most
important year to examine for party affiliation, because that is the year in which states
were asked to choose whether they wanted to implement an ACA health insurance
marketplace. Early Innovator Grants were awarded to states in 2011. The political
disposition and willingness to comply with the ACA in 2011 set states on the path to
implement their own state-based marketplaces or default to the federally-facilitated one.
Table 3.5a immediately reveals through color that Republican (red) controlled states
tended to default to the federally-facilitated marketplace while Democratic (blue) and
divided (purple) states tended to create their own or use a hybrid model. Table 3.5b
reveals that the state-based marketplaces are primarily Democratically led or divided
states. The hybrid marketplaces on Table 3.5¢ have a mix of political ideology with one
Republican, one Democratic, and the rest divided.

Edwards (1980) suggests that the disposition or partisanship of the state may
make a difference in whether a program is successful or not. This would make sense for
reasons such as reluctance to implement the policy of the opposite party, not wanting to
spend funds on a policy one does not agree with, and loyalty to national party figures.
However, in looking at the data in Case #1, we see that the enrollment success rates are
very similar for all types of marketplaces. The fact that the three types of marketplaces
have enrollment rates that are so similar despite being different political parties suggests
that political disposition may not have influenced the enrollment outcomes as much as
other factors.

Federally-facilitated marketplace had higher rates of enrollment by enrollees

receiving financial assistance than states with either hybrid or state-based marketplaces.



Table 3.5a

2011 State Government Party Affiliation
Federally-Facilitated Marketplaces (FFM)

State Legislative | Governor’s State
Control Party Control

Alabama (AL)
Alaska (AK)
Arizona (AZ)
Florida (FL)
Georgia (GA)
Indiana (IN)
Kansas (KS)
Louisiana (LA)
Maine (ME)
Mississippi (MS)
Missouri (MO)
Montana (MT)
Nebraska (NE)
New Jersey (NJ)
North Carolina (NC)
North Dakota (ND)
Ohio (OH)
Oklahoma (OK)
Pennsylvania (PA)
South Carolina (SC)
South Dakota (SD)
Tennessee (TN)
Texas (TX)

Utah (UT)
Virginia (VA)
Wisconsin (WI)
Wyoming (WY)

Source: National Conference of State Legislatures, 2018b
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Table 3.5b

2011 State Government Party Affiliation

State-Based Marketplaces (SBM)

State Legislative | Governor’s
Control Party

California (CA)
Colorado (CO)
Connecticut (CT)
District of Columbia (DC)
Hawaii (HI)
Kentucky (KY)
Maryland (MD)
Massachusetts (MA)
Minnesota (MN)
Nevada (NV)

New York (NY)
Oregon (OR)

Vermont (VT)
Washington (WA)

Source: National Conference of State Legislatures, 2018b

State
Control

Rhode Island (RI)
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Table 3.5¢

2011 State Government Party Affiliation
Hybrid Marketplaces (HM)

State Legislative | Governor’s State
Control Party Control

Arkansas (AR)
Delaware (DE)

Idaho (ID)

linois (IL)

Iowa (IA)

Michigan (MI)

New Hampshire (NH)
New Mexico (NM)
West Virginia (WV)

Source: National Conference of State Legislatures, 2018b

The enrollment was higher even though Table 3.5a shows that the states with the
federally-facilitated marketplaces had more Republicans in the roles of governor and
legislative leadership. Based on their resistance to accepting grants and participation in
lawsuits against the ACA, Republican leaders at the state level would be expected to have
a negative political disposition to implementing the ACA. However, residents in these
Republican led states still enrolled in the marketplace and received subsidies at higher
rates than residents in hybrid or state-based marketplaces.

One example of a politically divided state-based marketplace state is Nevada,
where Republican Governor Brian Sandoval endorsed a state-based marketplace early on
and had his staff introduce the bill that would authorize the creation of the Silver State
Health Insurance Exchange in Nevada (SB 440, 2011). His action made Sandoval the
first and only Republican Governor to support a state-based marketplace. He made this

decision despite the fact that the state was among the 26 states to file a lawsuit against the
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ACA overall. He would explain his reason to the Elko Daily Free Press, “1 think
Nevadans want Nevadans to be running their exchange and not having something done
from Washington, D.C.” (Roernick, 2014; Harris & Rasche, 2013). Nevada had a
supportive Governor and bi-partisan support at the Legislature through the enactment of
Senate Bill 449 in 2011, in favor of a state-based exchange. In fact, the votes in favor
were unanimously in favor among those present for votes in both houses of the Nevada
Legislature (Nevada Legislature, 2011).

Resources. Resources are key to every project. Without sufficient funds to
conduct the work required for implementation, a project may never be initiated or
completed. In order to implement the marketplaces, states received various levels of
funding from the federal government and then supplemented the federal funds with state
and private funds. Another key resource is the technology used in the various
marketplaces. The effectiveness of the technology used varied widely and was a key
component to the early success or failure of certain states at enrolling residents.
Variations in the resources available to states may have played a role in the success or
failure of their marketplaces.

Federal grants. According to summaries provided to members of Congress by the
Congressional Research Service (Mach & Redhead, 2014), three different types of
exchange grants were issued. First, Planning Grants in the amount of about $1 million
were awarded to 49 states and the District of Columbia. Next, two levels of Exchange
Establishment Grants were awarded. Level one Establishment Grants were awarded to
states that made progress using their planning funds, while level two grants were
designed to provide funding to states that had moved forward further in the establishment

of a marketplace.
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The ACA did not define the amount of appropriations for the establishment of
exchanges. The amount to be allocated to states to establish their marketplaces was to be
determined each year by the Secretary of the U.S. Department of Health and Human
Services. Grants could be awarded until January 1, 2015 (Mach & Redhead, 2014).
Finding the total amount spent in each state in a way that can be compared is difficult,
because state matching funds, deadlines, and ongoing expenses are reported differently
by different states.

The ACA requires that each state marketplace be self-sustaining as of January 1,
2015. Marketplaces were authorized to generate funding in various ways, including by
assessing fees on health insurance companies. The federal marketplace also raised
revenue by assessing a monthly fee on each health insurance plan sold in the
HealthCare.gov marketplace. However, before 2015, the fees assessed by marketplaces
did not fully sustain the operation of the marketplaces. States pursued general fund or
other state sources of funds. The federal marketplace also began charging states that
wanted to use the federal HealthCare.gov portal.

At the federal level, the U.S. Centers for Medicare and Medicaid Services (CMS)
has spent billions to support the development of the federal marketplace. Between FY
2010 and FY 2012, CMS spent $456 million to support marketplace operations, before
fees could be assessed. Using a combination of funds, including user fees, CMS spent
approximately $1.5 billion in FY 2013, and $1.4 billion in FY 2014 for the federally-
facilitated exchange (Mach & Redhead, 2014). By the end of 2014, CMS had distributed
$5.51 billion among all states in order to plan, innovate, and establish insurance

marketplaces (Galewitz, 2015).
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Figure 3.2 displays the grant amounts per state as of 2015. The 2015 plan year is
an important milestone, because establishment grants were no longer awarded after
December 31, 2014. Marketplaces were required to be self-sustaining by January 1, 2015.
The federal government continued to fund states for marketing and navigator programs
after the January 1, 2015 deadline, but the key planning, early innovator, and
establishment grants were complete. This chart provides the total amounts of federal
funding granted to states during the initial implementation and first year of operation.

Using the grant amounts in Figure 3.2, one way to compare states is to calculate a
per capita amount of federal grant funding. Tables 3.6a, 3.6b, and 3.6¢ display the per
capita calculations, grouped by marketplace type. Among state-based marketplaces in
Table 3.6b, per capita funding varies widely. The most successful state at enrolling
participants during the first plan year was California (74 percent). California also has the
lowest per capita federal grant spending of all the state-based marketplaces at $27.30 per
person. Vermont was second only to Nevada among the least successful state-based
marketplaces at enrolling participants (40 percent enrollment). However, Vermont had
the highest per capita spending of federal grants at $319.83 per person. Hawaii (55
percent), the District of Columbia (69 percent), and Rhode Island (66 percent) had the
next highest per capita federal grant expenditures, and all three were among the more
successful state-based marketplaces at enrolling participants.

While resources are essential for the successful implementation of programs, the
per capita federal spending data does not appear to demonstrate that more resources
necessarily leads to more success. There are examples of low grant states doing
extremely well on enrollment (e.g., California) and high cost states doing poorly on

enrollment (e.g., Vermont), with several states in the middle of both cost and success.
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Figure 3.2

Federal Grant Money Received for Research, Planning, Information Technology
Development, and Implementation of its Marketplaces

2010-2015
Alabama 9.7725
Alaska | 0.0000
Arizona 30.8771
Arkansas 158.0391
California 1,065.6831
Colorado 184.9867
Connecticut 175.8704
Delaware 22.2361
District of Columbia 195.1412
Florida | 1.5963
Georgia | 1.0000
Hawaii 205.3423
Idaho 105.2907
I1linois 164.9023
Indiana 7.8951
Iowa 59.6839
Kansas 32.5375
Kentucky 289.3035
Louisiana | 0.9984
Maine 6.8777
Maryland 190.1301
Massachusetts 233.8038
Michigan 41.5170
Minnesota 189.3635
Mississippi 42.7127
Missouri 21.8657
Montana | 1.0000
Nebraska | 6.4818
Nevada 101.0011
New Hampshire 15.9200
New Jersey 1 8.8973
New Mexico 123.2816
New York 575.0798
North Carolina 123.2816
North Dakota | 1.0000
Ohio | 1.0000
Oklahoma 55.6085
Oregon 305.2066
Pennsylvania 34.8322
Rhode Island 152.5745
South Carolina | 1.0000
South Dakota 1 6.8796
Tennessee 9.1102
Texas | 1.0000
Utah 1 6.4080
Vermont 199.7185
Virginia 15.8629
Washington 302.3333
West Virginia 20.8328
Wisconsin 39.0579
Wyoming | 0.8000 i . . )
0 200 400 600 1,000 1,200
Millions

Source: Memo from Committee Majority Staff, U.S. House of Representatives
Committee on Energy & Commerce, 2015




Table 3.6a

Per Capita Federal Grant Money Received for Research, Planning,
Information Technology Development, and Implementation of its
Marketplaces 2010-2015
Federally-Facilitated Marketplaces (FFM)

State Grant Dollars 2015 Per Capita

in Millions Population Dollars
Estimate

Alabama (AL) $9,772,500 4,850,858 $2.01
Alaska (AK) $0 737,979 $0.00
Arizona (AZ) $30,877,100 6,802,262 $4.54
Florida (FL) $1,596,300 | 20,268,567 $0.08
Georgia (GA) $1,000,000 | 10,199,533 $0.10
Indiana (IN) $7,895,100 6,610,596 $1.19
Kansas (KS) $32,537,500 2,905,789 $11.20
Louisiana (LA) $998,400 4,671,211 $0.21
Maine (ME) $6,877,700 1,327,787 $5.18
Mississippi (MS) $42,712,700 2,985,297 $14.31
Missouri (MO) $21,865,700 6,072,640 $3.60
Montana (MT) $1,000,000 1,028,317 $0.97
Nebraska (NE) $6,481,800 1,893,564 $3.42
New Jersey (NJ) $8,897,300 8,960,001 $0.99
North Carolina (NC) $123,281,600 | 10,041,769 $12.28
North Dakota (ND) $1,000,000 754,859 $1.32
Ohio (OH) $1,000,000 | 11,606,027 $0.09
Oklahoma (OK) $55,608,500 3,904,353 $14.24
Pennsylvania (PA) $34,832,200 | 12,791,124 $2.72
South Carolina (SC) $1,000,000 4,892,423 $0.20
South Dakota (SD) $6,879,600 854,036 $8.06
Tennessee (TN) $9,110,200 6,590,726 $1.38
Texas (TX) $1,000,000 | 27,454,880 $0.04
Utah (UT) $6,408,000 2,984,917 $2.15
Virginia (VA) $15,862,900 8,366,767 $1.90
Wisconsin (WI) $39,057,900 5,759,744 $6.78
Wyoming (WY) $800,000 586,102 $1.36
FFM Average $17,346,407 $3.72

Sources: Committee Majority Staff, 2015 and
United States Census Bureau, 2017
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Table 3.6b

Per Capita Federal Grant Money Received for Research, Planning,
Information Technology Development, and Implementation of its
Marketplaces 2010-2015
State-Based Marketplaces (SBM)

State Grant Dollars 2015 Per Capita

in Millions Population Dollars
Estimate

California (CA) $1,065,683,100 | 39,032,444 $27.30
Colorado (CO) $184,986,700 5,440,445 $34.00
Connecticut (CT) $175,870,400 3,593,862 $48.94
District of Columbia (DC) | $195,141,200 627,736 $310.87
Hawaii (HI) $205,342,300 1,426,320 $143.97
Kentucky (KY) $289,303,500 4,422,057 $65.42
Maryland (MD) $190,130,100 6,000,561 $31.69
Massachusetts (MA) $233,803,800 6,794,002 $34.41
Minnesota (MN) $189,363,500 5,483,238 $34.53
Nevada (NV) $101,001,100 2,883,057 $35.03
New York (NY) $575,079,800 | 19,819,347 $29.02
Oregon (OR) $305,206,600 4,016,537 $75.99
Rhode Island (RI) $152,574,500 1,055,916 $144.49
Vermont (VT) $199,718,500 624,455 $319.83
Washington (WA) $302,333,300 7,152,818 $42.27
SBM Average $91.85

Sources: Committee Majority Staff, 2015 and
United States Census Bureau, 2017
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Table 3.6¢
Per Capita Federal Grant Money Received for Research, Planning,
Information Technology Development, and Implementation of its
Marketplaces 2010-2015
Hybrid Marketplaces (HM)

State Grant Dollars 2015 Per Capita

in Millions Population Dollars

Estimate

Arkansas (AR) $158,039,100 2,975,626 $53.11
Delaware (DE) $22,236,100 944,107 $23.55
Idaho (ID) $105,290,700 1,649,324 $63.84
Ilinois (IL) $164,902,300 | 12,862,051 $12.82
Iowa (IA) $59,683,900 3,118,473 $19.14
Michigan (MI) $41,517,000 9,918,170 $4.19
New Hampshire (NH) $15,920,000 1,330,134 $11.97
New Mexico (NM) $123,281,600 2,082,264 $59.21
West Virginia (WV) $20,832,800 1,839,767 $11.32
HM Average $28.20

Sources: Committee Majority Staff, 2015 and
United States Census Bureau, 2017

The federally-facilitated marketplaces in Table 3.6a cost the federal government
on average the least per capita at $3.72. This lower rate makes sense, because all of the
federally-facilitated marketplaces shared one website. The cost to code one web portal
that several states can share should be cheaper than having individual states create their
own from the ground up.

The state-based marketplaces had to each create the infrastructure to run an entire
marketplace online, so it makes sense that the per capita cost would be higher. According
to calculations conducted for Table 3.6b, the average per capita cost for state-based
marketplace states is $91.85. This average of $91.85 per person in states with state-based
marketplaces is 25 times higher than the per capita average for states using the federally-

facilitated marketplace.
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The hybrid marketplaces in Table 3.6c¢, as one might expect, were not as
expensive per capita as the state-basted marketplaces, since they shared HealthCare.gov
with the federally-facilitated states. However, the hybrid marketplaces spent more federal
grant funds than the federally-facilitated states at an average per capita cost of $28.20
(compared to the federally-facilitated $3.72). It makes sense the hybrid states would need
more funds than the federally-facilitated states, because some of the marketplace and
insurance plan functions remained at the state level. Therefore, hybrid marketplaces were
granted funds to implement more pieces of the system than the states that were federally-
facilitated.

A special type of grant was issued to a handful of states very early in 2011 to help
establish the marketplace. The Early Innovator Grant was provided to states that declared
interest in setting up state-based marketplaces early. The Early Innovator Grant helped
states design and implement the information technology infrastructure for the
marketplaces (GAO, 2015). The seven states awarded the first Early Innovator Grants
included Kansas ($31,537,465), Maryland ($6,227,454), Oklahoma ($54,582,269),
Oregon ($48,096,307), Wisconsin ($37,757,266), and a consortium led by the University
of Massachusetts ($35,591,333). Under the terms of the grant, the recipient states agreed
to develop technology that was reusable and transferable. The idea was that the early
innovator states would become the models for other marketplaces, and that the systems
the early innovator states built could be plugged into other states easily (CCIIO, 2011).

A review of the enrollment success of the Early Innovator Grant states reveals
that none of the states awarded the grant were among the very successful state-based
marketplaces. Three of the states, Kansas, Oklahoma, and Wisconsin, did not end up even

building a state-based marketplace. Two of the states, Oregon and Massachusetts, were
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considered among the biggest failures technologically, because both resorted to paper
applications during the first open enrollment. Maryland is the only Early Innovator state
that created a state-based marketplace successfully. Using the Case #1 selection rate,
Maryland ranked fourth best among the state-based marketplaces, with 68 percent
enrollment during the first plan year. This was higher than the state-based average of 58
percent.

This study focuses primarily on enrollment as the gauge of success or failure
among marketplaces. However, Tables 3.6a, 3.6b, and 3.6¢ reveal another possible way
to measure the success or failure of the marketplaces. The table shows that federally-
facilitated marketplaces were much more cost effective and used fewer resources than the
state-based or hybrid marketplaces. In light of the results in enrollment found in Case #1,
federally-facilitated, state-based, and hybrid marketplaces were all about the same at
enrolling individuals in health insurance during the first plan year. The data used to
analyze Case #2 show that the federally-facilitated were better than the state-based or
hybrid marketplaces at enrolling individuals who were eligible for subsidies for at least
the one year we have a clear data set. We may ask ourselves then for future national
projects whether it is wise to spend 25 times more for state-based implementation in
return for approximately the same or worse results in enrollment outcomes.

Technology. Edwards (1980) includes in his discussion of resources two key
components that both relate to technology. The resources of staff and equipment can
determine the success or failure of a program. Edwards (1980) points out, “Obviously,
the more technical the policy involved and the more expertise required on the part of
implementers, the more a shortage of skilled personnel will hinder policy

implementation” (p. 79). Additionally, the physical equipment and facilities required to
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implement a program are critical components of technology. Technology in the form of
skilled staff and equipment were key resources that contributed to the success or failure
of both the federal marketplace at HealthCare.gov and the state-based marketplaces.

Technological issues hindered the implementation of the ACA marketplaces in
some states while giving an advantage to others. Early success or failure depended upon
the coding skills of the vendor hired to create the marketplace website. Certain
technology venders were better than others in building systems that functioned well. The
national frustration among implementers was that a system like this had never been
created, so it was impossible to know ahead of time which company would be successful.
The technology vendors used by the states and their relative success or failure at
minimizing coding bugs and providing access to customers varied widely.

The technology vendor used by marketplaces was a main factor in success or
failure in some states, such as Oregon. Oregon failed to get an electronic system up and
running during the first open enrollment period. Oregon and Massachusetts gave up on
their websites entirely and resorted to paper only applications. Large technology leaders
like Xerox seemed like a sound bet for states like Nevada, as did CGI Federal, which the
federal government chose. However, neither were successful enough to be used during
the second enrollment year. While some state-based marketplaces like Kentucky enrolled
members easily early on through their Deloitte platform, other states like Nevada
struggled to catch up as their coders continued to debug live systems. Some of the states
that had technical problems early were able to catch up some in the several months
during open enrollment and were able to successfully enroll some participants, although
at lower rates than if their system had been fully functional from the beginning (Brill,

2015).
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When the marketplaces went live in all 50 states and the District of Columbia on
October 1, 2013, observers noted that every site was either down or had error messages at
some point during the first week of implementation. The Advisory Board Company
published an analysis on Friday, October 4, 2013, showing that by the end of the first
week, only 9 of the 51 systems were considered “working,” while 42 were “glitchy.” The
nine considered fully functional included Connecticut, Kentucky, Maryland,
Massachusetts, Nevada, New York, Rhode Island, Vermont, and Washington (Diamond,
2013). However, that was only one snapshot in time, and functionality was inconsistent.
Analyses varied widely across the country, and the definition of fully functional was
debatable. Residents in Nevada and Massachusetts who were experiencing real-time
errors and getting locked out of the system would not have agreed with the analysis that
their marketplace was fully functional. In summary, none of the marketplaces were
entirely functional and error-free during the first week of the launch. The marketplaces
would take varying amounts of time to become fully operational.

Opinions in the media expressed the sentiment early on that the federal
government processes for procuring technology vendors, such as those who built the
federal marketplace, are too cumbersome and reserved for only a few large companies
that are familiar with the process but not very technologically advanced (Brill, 2014; Hu,
2013). Many wondered how the country that created the Internet and innovations like
Google and Facebook could struggle with a seemingly simple marketplace. President
Obama (2013) promised it would be just like shopping for a plane ticket on Kayak or for
a TV on Amazon.

Part of the explanation for the failure of the seemingly simple marketplace is that

it was not simple, and the analogies to a shopping website were poor choices. In concept
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the marketplace is just a store with a shopping cart, but in the background the
marketplaces are extremely complex. The marketplaces must gather and make sense of
information about every person in the family. Members of the same family may qualify
for different programs. One may qualify for Medicaid, others the Children’s Health
Insurance Program, and still others subsidies on the individual health insurance market.
In real-time, the marketplaces must ping the federal hub and compare data with
Homeland Security, Internal Revenue Service, and Social Security Administration
databases to verify the user’s eligibility (Hu, 2013).

Weeks after the go-live date of October 1, 2013, the U.S. Department of Health
and Human Services finally had a “Tech Surge” and recruited experts from the private
sector (Brill, 2014; CNN, 2013). The hybrid marketplaces all used the federal website
and were tied to the website’s success or failure. The state-based marketplaces varied in
their ability to tackle the complexity of the systems they attempted to build.

During the first open enrollment period, the federally-facilitated marketplace
portal at HealthCare.gov faced numerous problems and errors. The Administrator of the
U.S. Department of Health and Human Services, Kathleen Sebelius, would later call it a
“debacle,” apologize, and take responsibility for the “miserably frustrating experience for
way too many Americans” (Kliff, Rucker, & Somashekhar, 2013). Most of the blame
technologically would fall on CGI Federal, a Canadian company with the most visible
and largest role in the creation of the marketplace. However, 55 different contractors
created pieces of the marketplace, including pieces overseen by multiple agencies (GAO,
2013; Jain, Powers, & Sanghavi, 2014).

Republican minority leaders in the Senate commissioned a report in June of 2014

titled “Red Flags: How Politics and Poor Management Led to the Meltdown of



100

HealthCare.gov.” The Red Flags report revealed that the contractor hired to analyze the
implementation of the ACA marketplace, Turning Point Global Solutions, warned CMS
ahead of time of its potential to fail and fatal flaws. The CMS staff explained that the
Turning Point reports were just one of many types of ongoing evaluations and were
sometimes not up-to-date. Staff at CMS said the Turning Point reports reflected issues
that had already been resolved (“Red Flags” Exhibits p.3). Regardless of these
explanations, there is ample evidence that CMS should have known it was not ready to go
live on October 1st.

The Red Flags report (2014) conducted by the Senate Finance Committee
Minority Staff and the Senate Judiciary Committee Minority Staff revealed that
according to internal reports in early September, 21,000 of the 355,000 lines of code
written for the federally-facilitated marketplace portal had defects. The report also
included more than 500 pages of exhibits, including primary documents such as e-mails
and status reports among the top leaders at CGI Federal and CMS. The report and
supporting documents reveal the details of the impending technical failure.

The Red Flags report (2014) revealed that on September 27, 2013, just four days
before the October 1, 2013, go-live date, the testing could not successfully move beyond
500 concurrent users filling out applications without income verification. The next day,
the system achieved testing with 1,200 concurrent users before seeing performance
degradation, but this was still far from ready. Other correspondence reveals that staff
were aiming for tests that could clear 10,000 concurrent users, and it was anticipated that
as many as 50,000 people may concurrently use the system when it was active (“Red

Flags” Exhibits, pp.89-94).
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Aside from concurrent users and high traffic being a problem, according to the
Red Flags report exhibits, numerous bugs plagued the system. At any point in the process
one could derail an application. On September 29, 2013, just two days before open
enrollment, known coding bugs included the inability to enroll all children in a family
when the children share the same date of birth (such as twins); showing the wrong
effective date of insurance; being unable to save information and return when creating an
account (returners were treated as new); and a date/time stamp was not stored
consistently throughout the application (“Red Flags” Exhibits p. 513).

According to a Time article published in March, 2014, nearly three weeks after
the launch, on October 17, 2013, only three in 10 people were able to get into the website
at all, and those who did were likely to be kicked off by another bug in the system at a
later point in the application. The error rate in October was 6 percent. That is extremely
high for a website and means that an error such as a time out or link to the wrong page
was happening on average about every 16 clicks (Brill, 2014).

President Obama considered scrapping the website entirely and going with a more
successful platform that had been developed in other states. In a final effort to save it, he
authorized the assembling of a team of former campaign staffers and renown technology
experts. Within days, the new team had assessed the situation, and on October 23, 2013,
the team proposed that the system could be fixed. As the leader, Mikey Dickerson, an
Obama campaign veteran and Google site-reliability engineer would say, “It’s just a
website. We’re not going to the moon” (Brill, 2014). With that confidence and despite
several crashes along the way, the new team successfully salvaged the federal
marketplace HealthCare.gov. By December 23, 2013, it was running with as many as

83,000 concurrent users. In that one day, 129,000 people successfully enrolled, which
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was nearly five times as many as had enrolled in the entire month of October (Brill,
2014).

Like the federal platform, the state-based marketplaces experienced various
technical problems. By examining one of the state-based marketplaces that failed to work
correctly, we can see examples of what residents in states were experiencing. In Nevada,
Bruce Gilbert, Executive Director of the Silver State Health Insurance Exchange
(SSHIX), testified to the Joint Subcommittees on General Government of the Senate
Finance Committee and Assembly Committee on Ways and Means in February of 2015.
Mr. Gilbert said that the 2014 open enrollment operations were “defined by technology
failure,” with enrollment issues, billing issues, premium collection issues, and premium
remittance issues. “Anything that could go wrong did go wrong.” A report by Public
Consulting Group indicated that the website went live “with (known) missing
functionality, undefined business processes and incomplete testing” (Roerink, 2014).

During the first open enrollment period in 2013, state leaders in Nevada expected
to enroll 118,000 people in the Silver State Health Insurance Exchange through
NevadaHealthLink.com, but the marketplace only reached 30 percent of that. Only
approximately 36,000 people enrolled in the marketplace, mostly because of software
problems (Roerink, 2014). Nevada’s technology problems mirrored many of those facing
the federal marketplace. The roll out was, in the words of its Executive Director on
launch day October Ist, “not all roses” (Ryan, 2013). The site launched 17 minutes late,
frustrating early applicants, but that would turn out to be the least of its worries.

Similar to the federal HealthCare.gov site, customers in state-based marketplace
states experienced technical malfunctions in the marketplaces. As one example, Nevada

couldn’t get the “Nevada Health Link” website to recognize the accounts of individuals
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returning to the site. This forced some individuals to create 10 or more accounts
(Roerink, 2014). Customers also experienced error messages or were kicked off the
website. To add to the frustration, some customers waited on hold for hours to talk to a
live person when the computer system failed. A company named Deloitte was hired to
consult when the marketplace built by Xerox was not running effectively. According to a
Deloitte report, as of mid-April 2014, there were still more than 1,500 outstanding defects
in the system. One-third of the defects were considered severe (Chereb, 2014).

The common denominator among all the problems Nevada faced seemed to be
simply a lack of sufficient time to launch such a large and complex project. Mike
Willden, Director of the Department of Health and Human Services would say later,
“What I would have done different if I was king for a day: We should have had longer
implementation deadlines” (Roerink, 2014).

In Oregon, the first year of enrollment went even more poorly than in Nevada,
where the “Cover Oregon” portal that Oracle had been contracted to create never actually
went online. After spending $300 million in federal dollars and facing allegations of
mismanagement, congressional and federal investigations were commissioned (Turner,
2015). Oregon spent the entire first enrollment period processing paper applications, and
in April, 2014, state officials voted unanimously to switch over to the federal health
insurance marketplace (Masunaga, 2015).

Massachusetts, despite being a state that had previously run a successful
marketplace and had been a model for the ACA (Jacobs, 2016), also struggled trying to
implement an ACA compatible marketplace. The “Massachusetts Health Connector”
worked smoothly until it was reworked to comply with the complicated requirements of

the federal health ACA. It was quickly plagued by error messages, crashes, and slow
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processing. Staff had to resort to paper applications, and at one time a pile of 50,000
paper applications sat awaiting manual data entry into a computer system (Levenson,
2014).

Before the second open enrollment, Massachusetts’ marketplace was reviewed by
the consulting group Optum, which found that most of the work done to build an ACA
compliant exchange were not salvageable. The State then additionally hired hCentive, a
company that had helped create the Kentucky and Colorado exchanges, to try to salvage
their state exchange (Cheney, 2014).

Maryland was the fourth state-based marketplace considered a “failure” during
the first open enrollment. One woman in Maryland reported that after more than two
months of trying to enroll, and only getting a call through on the help line three out of a
dozen times, she believed her children were covered but was not sure about the status of
her or her husband’s application (Witte, 2014).

State-based marketplaces that functioned relatively well compared to others still
struggled. Washington State’s Washington Healthplanfinder did not hook up its
marketplace until 4:00 a.m. the morning it was about to go live and had the same timeline
and testing challenges other states did, However, it did not have as many front-end user
problems. Instead, Washington experienced problems on the back end making sure
enrollees were being charged the correct amount. Premera Blue Cross, the insurance
company with the largest share of enrollees in the Washington Healthplanfinder,
estimated that 10,000 of its 92,000 enrollees were having payment problems (Millman,
2014). Washington had chosen to have the marketplace collect all premiums rather than
sending the enrollment files to the insurers to bill new customers. This resulted in

backlog of applications.



105

Selection of a skilled technology vendor wound up being a crucial factor for all of
the marketplaces. If the federal government had chosen Xerox, as Nevada did, the overall
enrollment success of the ACA marketplace nationally would have been lower. President
Obama considered stopping the implementation the federal HealthCare.gov website
entirely and going with a more successful platform that had been developed in other
states (Brill, 2014). Had his last-minute team of private sector IT specialists not been able
to salvage it, it seems likely he would have abandoned it.

One argument against the federal government implementing large technological
projects such as the ACA marketplaces is that the contract procedures, change
procedures, and budget constraints are too cumbersome. Jain, Powers, and Sanghavi
(2014) argue that fundamental flaws in the federal government’s structures include
recruiting and retaining talent and a procurement process that rewards firms with the
most experience navigating the federal procurement process, instead of those with the
most experience and skills in the content area.

While there is some evidence of an advantage for experienced firms, in the end it
was a small team from outside that system that is credited with saving HealthCare.gov in
just six weeks. The team of experts was brought in and paid as employees of one of the
companies under contract (Brill, 2014). This is evidence that there are ways to recruit
talent even within the current purchasing laws where funds are available. Looking for
those innovators earlier rather than later in such projects may be key. According to Brill
(2014), their compensation was well below the market value in their private sector jobs,
and each of them volunteered some of their time. However, saving such a high-profile
project had a special appeal for talented technology innovators compared to working for

several years in a less important role.
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It is worth noting that the President had the connections and budget to pull off
recruiting the most talented technology team in the country to save the national portal.
Individual states with budget and purchasing law constraints and a lack of such a talented
pool lacked the resources to salvage their portals as quickly.

Communication. A key factor that may contribute to the success or failure of a
policy’s implementation is communication (Edwards, 1980). Under the ACA, the
marketing of the exchanges to the public and the public’s feedback and opinion varied
among the different types of marketplaces. To enroll people in the marketplaces, states
had to first communicate effectively with the potential enrollees to encourage them to
find and enter the online marketplace’s portal.

Despite the fact that health care costs personally affect everyone, effectively
communicating the benefits of the ACA has been a challenge. The message that the ACA
could provide help to families through health insurance subsidies did not appear to
successfully sway public opinion in favor of the new law. Public opinion remained
equally divided between support and opposition, and this division was stable for at least
the first six years. Between 2010 and 2016, Kaiser Family Foundation polls revealed the
gap between those who approved of the law and those who disapproved averaged just 5.5
percentage points. The gap exceeded 10 percentage points only 8 times out of 75 polls
(cited in Shaw, 2017).

The Pew Research Center also conducted polls to gauge the public’s support or
opposition to the ACA. As displayed in Figure 3.3, more people opposed than supported
the law for the first seven years since passage. There was a brief spike in the percentage
of people opposed to the ACA during the rough roll-out of the health insurance

marketplaces in 2013, but it was soon back to equally divided by 2015. In December
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2017, for the first time, approval of the law was greater than the opposition (Fingerhut,
2017).

According to Pew Research Center polls beginning in 2000, the number of
Americans who thought health insurance coverage is a government responsibility (59
percent) was greater than those who believed health insurance was not a government
responsibility (38 percent). This support was encouraging for policy makers interested in
health care insurance reform at the national level. However, beginning in 2009 and
during the first six years of ACA implementation, the percentage of Americans who

Figure 3.3

For the first time, 2010 health care law
draws majority approval
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Source: Survey conducted February 7-12, 2017 by Pew Research Center;
Fingerhut, 2017

believed health care was the government’s responsibility fluctuated. At times, the

percentage of the population who believed it was not the government’s responsibility to
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ensure health care coverage rose above the number who believed it was the government’s
responsibility, but overall the equal divide was fairly stable (see Figure 3.4). A spike was
experienced in the percentage of people saying it was not the government’s responsibility
during the rough roll-out of the marketplaces in 2013. However, by 2014 the divide was
equal again. A decade after the ACA passed, the public opinion turned in favor of
government involvement again. Polls in October of 2018 reveal that public opinion on the
issue was back to where it was in 2000, with 60 percent believing it is the government’s
responsibility (Kiley, 2018).

Figures 3.3 and 3.4 reveal that the public opinion polls relating to support for the

Figure 3.4

Majority continues to say ensuring health care
coverage is a government responsibility
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Kiley, 2018
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ACA and the polls relating to the government’s role in health care followed similar
patterns. For the first seven years after passage of the ACA, these public opinion polls
fluctuated but were essentially equally divided. One suggestion for why this might have
been the case is that the opposition side to the ACA was very vocal and energy in support
of the law was lacking (May, 2014).

Peter May (2014) examined the ACA from a regime perspective and argues that
in the early implementation of the ACA, the forces for aligning implementation efforts
were uninspiring. The sense of common purpose in providing affordable care was
undermined by glitches in enrollment and inconsistent actions by states, insurers, and the
federal government. In the case of past large reforms like Social Security or Medicare,
the beneficiaries supported the measures and provided positive political feedback.
However, with the ACA, “The detractors for the reform have had a stronger voice than
the proponents, undermining the energy behind the effort” (p. 293).

Through all the political noise and division in public opinion, implementers had a
key problem to overcome. How could the agencies responsible for the marketplaces
quickly and accurately get information to the public about how to enroll in mandated
insurance? The success of the marketplaces depended upon people knowing where to go
for information and how to apply once they found the online marketplace relevant to their
state. The online applications were long and contained extremely complex language that
many Americans were previously unfamiliar with. How could the public be expected to
make decisions about health insurance plans if people do not know the differences among
out of pocket costs, deductibles, copays, and premiums?

In the implementation of the ACA, communication between the federal

government and state implementers is another crucial factor. Federal government
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agencies must relay the rules and regulations to state governments so that implementation
may be on time and accurate. According to a report done by the Office of the Inspector
General (2012), state officials criticized CMS for being slow to provide regulations and
guidance to the states relating to the marketplaces. Not only must the agencies
communicate well with each other, but in a policy like the ACA where the consumer
must act, direct communication between the department and an individual area also
crucial.

Clarity is a key component of successful implementation according to Edwards
(1980). A direct marketing and education campaign that clearly explains medical jargon
and the rules was needed. In addition to traditional marketing and media strategies, the
ACA presents a unique communication solution: a network of in-person assisters. Each
state was responsible for developing a network of navigators, facilitators, and brokers that
would help guide people through the process of enrolling in a health insurance plan in the
marketplace.

As described by Pollitz, Tolbert, and Diaz (2018), the ACA provided for the
creation of navigator programs to provide outreach, education, and enrollment assistance
to individuals who are eligible for marketplace and Medicaid coverage. Navigator
programs are required to be funded by the marketplaces in states with state-based
marketplaces. The U.S. Centers for Medicare and Medicaid Services has funded
navigator programs in the 34 states that use the federally-facilitated marketplaces.

Pollitz, Tollbert, and Diaz (2018) further describe several types of assisters
allowed under the ACA. A navigator program is a type of assister program that contracts
directly with state marketplaces or with federally-facilitated marketplaces to provide free

outreach and enrollment assistance to consumers. Another type of assister is a certified
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application counselor (CAC). A CAC is an assister that is recognized by a marketplace,
but CACs do not receive any funding from the marketplace. Another type of assister, a
federal enrollment assistance program is contracted with the federal government to
provide supplemental enrollment help within federally-facilitated and hybrid states. A
broker is a state-licensed professional who sells private health insurance. Brokers must
register with the marketplace annually to help sell marketplace plans.

The marketplaces have been through five open enrollment periods and plan years,
and millions of individuals have purchased health insurance through the marketplaces.
However, polls continue to find that most people, especially the uninsured, have limited
awareness about open enrollment (Pollitz, Tolbert, & Diaz, 2018). Finding ways to
clearly convey information about enrollment is still important. However, the Trump
administration cut funding for navigator programs in 2018. Funding for the federally-
facilitated marketplace states was cut by 84 percent from $63 million to $10 million for
2018 (Pollitz, Tolbert, & Diaz, 2018).

The recent cut to funding for the communication program that uses enrollment
assisters and navigators comes at a time when these programs are needed and appear to
be working. According to Pollitz, Tolbert, and Diaz (2018), the average in-person
assistance appointment took one to two hours. Furthermore, surveys of marketplace
assisters consistently find that consumers seeking help had limited understanding of the
eligibility and enrollment process and lacked the confidence to apply on their own.

Assister programs such as navigators are accomplishing their goal of helping
people enroll in marketplace plans. A report by Enroll America (2014) found that during
the first open enrollment period, people who reported receiving in-person assistance were

twice as likely to successfully enroll in coverage compared to people who tried to sign up
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for insurance without help. Additionally, the survey found that African Americans and
Latinos sought in-person enrollment assistance at particularly high levels. One in 10
consumers from these minority communities used in-person assistance, compared to one
in 14 white people (Enroll America, 2014).

The funding cuts for navigator programs caused some organizations to shut down,
and the lack of funding is considered one of the possible reasons for the decline of first-
time enrollees and low-income enrollees in marketplaces over the last few years (Pollitz,
Tolbert, & Diaz, 2018). Most of the individuals who seek help from an assister have low
income and low insurance literacy. Many have limited English and may learn that they
qualify for other programs like Medicaid (Pollitz, Tolbert, & Diaz, 2018).

The marketplace websites (also referred to as portals or platforms) are also
important places for people to gain knowledge. The first day of open enrollment on
October 1, 2013, screen shots of all of the marketplace websites were taken. As Figure
3.5 shows, the website contained explanatory pictures, links to pages with frequently
asked questions, instructions, and contact information for additional assistance.

One concern with state-based, federally-facilitated, or hybrid marketplaces is that
not everyone could even access them. Further evidence of the need for in-person assisters
to help with the online program is found in a Pew Research Center survey (2013). Pew
found that 21 percent of the uninsured are not internet users. Even once the marketplaces
were up and running on the web, barriers to the information persisted, such as language
and basic equipment.

One early criticism of the national HealthCare.gov portal used by the federally-
facilitated and hybrid marketplaces, is that the information about local in-person help was

not always complete. If a person in a state using the federally-facilitated marketplace
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wanted an in-person appointment to help walk them through each screen of the

application, it was sometimes difficult to find that information. When people called the
phone number for help, they were sent to a large national call center not a local person
who might know more about their individual state plans or places to get in-person help

(HealthCare.gov, 2018).
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Chapter 4: Conclusion

The experiment in federalism and policy implementation created by the
Affordable Care Act (ACA) marketplaces is still evolving. Examining the enrollment
data from the first five years of health insurance coverage reveals important information
about the success or failure of various types of marketplaces in the early years of
implementation. All three case studies demonstrate that all three types of marketplaces
(federally-facilitated, state-based, and hybrid) were successful at enrolling individuals
into health insurance. The federally-facilitated, state-based, and hybrid models all served
their purpose, and none of them failed outright. In the first year of implementation, all
three performed on average about equally when selection data is analyzed. However,
when the range of success within each type is considered, the federally-facilitated
marketplaces were more consistently successful.

The key components of the ACA remain intact, despite efforts to repeal and
amend major provisions. The health insurance marketplaces may have had a rough start
with technology glitches playing a role in all three types, but today residents in all states
and the District of Columbia have access to a functioning online system. Residents in all
50 states and the District of Columbia also have access to financial incentives and
subsidies in the form of PTCs and CSRs. Looking ahead into the future of the
marketplaces and health insurance coverage, the effects of the TCJA (2017) amendment
to the individual mandate will likely have an effect on the cost benefit analysis
individuals make when deciding whether to purchase health insurance. As was mentioned
previously in this study, it is unclear how much of an impact the lack of a penalty will

have on enrollment in the ACA marketplaces, and the full effects may not be known for
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several years. If the CBO’s estimates are correct, 13 million fewer people will have
health insurance coverage within a decade (CBO, 2017).

This research project encountered several limitations caused by the lack of federal
data available for public use, especially data on state-based marketplaces. The lack of
communication and transparency among governments relating to data is a complication
of federalism. Correspondence with data staff from the U.S. Centers for Medicare &
Medicaid Services (CMS) over six months did not produce additional data that could be
used. There needs to be a more centralized collection of information from the state-based
marketplaces in order for researchers to be able to assess the effectiveness of state-based
marketplaces in comparison to the federal one. It is possible that the lack of consistent
data is the result of an overburdened agency staff that didn’t see the importance in taking
consistent snapshots with consistent definitions over several years. Staff may have had
legitimate reasons for changing their methodology that just do not lend themselves well
to this study’s structure. If it is an innocent oversight, it is one that should be remedied in
the future.

More specifically, the federal government has changed its methodology in gathering
data in several ways, including changing the definitions of terms such as plan selection.
The federal government has also changed timeframes, such as changing the months in
which effectuated plan data snapshots are taken. This inconsistency in data collection
methodology unfortunately makes it impossible to perform certain analysis or to do year
over year comparisons of all open enrollment and plan years since the creation of the
marketplaces.

The CMS staff contacted for this study were unable to share data that is not already

on the public website. Staff from CMS also did not respond to requests until asked a
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second time, and one response was delayed three months (K. Apostle, personal
communication, June 1, 2018; M. Jaffe, personal communication, October 9, 2018). This
lack of priority in answering could be related to the change in executive branch
leadership. The current presidential administration has not only turned priorities away
from the ACA, but it has directed the executive branch agencies to ensure the law is
undermined as much as legally possible.

Hours after being sworn in, President Trump signed Executive Order No. 13765
stating his intent to repeal the ACA (Federal Register, 2017). In order to minimize the
“economic burden” of Obamacare, the secretary of health and human services and other
agency heads were directed to “waive, defer, grant exemptions from, or delay the
implementation” of any part of the ACA that places a fiscal burden on the government,
businesses, or individuals (Zoppo, Santos, & Hudgins, 2017). In such an environment at
the federal level, in the future the now self-sustaining state-based marketplaces may have
an advantage. The state-based marketplaces without ties to the federal website may have
more resources and flexibility to adapt and continue to successfully enroll participants
compared to the federally-facilitated marketplace.

Despite the data limitations, several conclusions can be derived from the three
case comparisons. The more consistent success among states that use the federally-
facilitated marketplace found in Case #1 does not appear to support the idea that state-
based marketplaces would be more responsive and successful at enrolling residents.
However, when considered individually, the most successful states were state-based
marketplaces like California and Connecticut, which enrolled at least 70 percent of the

eligible population. The third most successful marketplace was a hybrid, Idaho.
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The size of the state or district populations do not appear to be direct factors in
this calculation of success. A rate is used instead of raw numbers to account for variations
in state size. Very successful state-based marketplaces were found in both the largest
state, California, as well as the smallest place by population, the District of Columbia.
However, all of the least successful state-based marketplaces were in more sparsely
populated states. None of the larger states were among the least successful state-based
marketplaces. Small state population size may not prevent a marketplace from being
successful, but it appears that being a large state may be an advantage in successfully
enrolling people.

Case #2 examined the rate of enrollment among people who were potentially
eligible for financial assistance in purchasing health insurance. The data was calculated
by using the number of marketplace enrollees receiving financial assistance as a share of
the subsidy-eligible population. Calculating the number of people who actually
effectuated (paid for) and received a subsidy for their coverage, divided by the number of
people potentially eligible for a subsidy, the data suggests an advantage in states with the
federally-facilitated marketplace. As a group, the average rate for the federally-facilitated
marketplaces was 61 percent enrollment, which is five percent higher than the state-based
marketplaces and 6 percent higher than the hybrid marketplaces.

One area where state-based marketplaces appear to have an advantage is in the
year over year improvement comparisons in Case #3. Although the federally-facilitated
marketplaces performed more consistently in the first year (Case #1) and enrolled more
people who were eligible for subsidies (Case #2), state-based marketplaces did a better
job of improving over time. One reason for this higher rate of improvement might be that

some state-based marketplaces started with low rates of enrollment and so had a greater
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gap to overcome. However, it is still important progress to see that states improved rather
than declined in their rate of enrollment.

These numbers suggest that there is potential in state-based implementation for
outstanding outcomes, as was found in California (74 percent) and Connecticut (70
percent). On the other hand, the potential for failure is also greater in the state-based
marketplaces. In the state-based marketplace in Nevada, for example, only 34 percent of
the potential enrollees selected a plan in the first year, and in Vermont only 40 percent.

Political Science and Public Administration often focus on the systems and
leaders involved in the implementation of programs to determine which factors may
affect implementation. In this study, we have done the same by examining the four
factors presented by Edwards (1980). Several lessons can be learned by analyzing the: 1)
bureaucracy, 2) political disposition, 3) resources, and 4) communication involved in
implementation.

There may be many reasons why large states are more successful at implementing
state-based marketplaces. A possible explanation involves all four of the factors Edwards
presents. States with larger populations already have a built-in infrastructure, skilled
bureaucrats, and more resources at their disposal to implement new programs. The state
agencies in large states are accustomed to rolling out programs in large scale. Some
larger states have a population and economy equivalent to some entire nations. For
example, the state of California has the 5 largest economy in the world, recently
surpassing the United Kingdom (Segarra, 2018). California and other large states have
other advantages such as geographically centralized urban populations where people are

concentrated in large media markets, making it easier to disseminate key information.
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Large states also have safety net programs and networks already at their disposal through
which communication and information about new programs can be shared.

Small counties in rural America often join together or centralize the
implementation of programs in a state agency in order to provide safety net services to
their residents. This is often done in recognition that small jurisdictions lack the
infrastructure to create stand-alone programs. Maybe states with small populations or
states with rural populations should consider deferring to the national government or a
coalition in order to take advantage of economies of scale when adopting new national
programs. The ACA allowed states to join coalitions to build marketplaces, and although
that idea was talked about among western states in particular, a coalition was never
developed.

In the case of the ACA marketplaces, a key factor that determined success or
failure early on was simply a single resource. Technology. When a contracted technology
vendor for a marketplace was able to get the online platform up and running smoothly
and on time, the marketplace succeeded in enrolling participants. When the technology
team failed to create a functioning system, enrollment was directly and negatively
affected.

The best political leaders, bureaucrats, and administrators could not cure the bugs
in the website codes of a system as complex as the ACA marketplaces. In the case of the
federal platform, it took the best non-government, front-line information technology
professionals and engineers in the country to correct the errors. In multiple meetings with
President Obama prior to the launch of HealthCare.gov, his Chief of Staff Denis
McDonough revealed that Obama always ended each meeting by saying, “I want to

remind the team that this only works if the technology works” (Brill, 2014).
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Communication emerges as a key component in the implementation of the ACA
marketplaces. It has taken nearly eight years for the public opinion surrounding the law to
turn in favor of it and in line with pre-passage sentiments in favor of government
responsibility for health care. As the national executive branch continues to cut budgets
for marketing and training of in-person assisters such as navigators, it becomes more
difficult to spread information to potential enrollees about the premium assistance
opportunities in the marketplaces. Without in-person assisters, people without internet
access and those in more rural populations will find it increasingly difficult to enroll.

Nonprofit organizations and state agencies picked up the task of marketing and
providing assistance when the marketing budget for the 2018 plan year open enrollment
was cut. However, Abelson and Sanger-Katz (2018) point out that earned media through
news outlets and grass-roots publicity appears to have declined during the open
enrollment period for the 2019 plan year. The effects of lower outreach may compound
over time, as fewer and fewer people in need of health insurance remember how the ACA
marketplace works (Abelson & Sanger-Katz, 2018).

One could argue that there is an advantage in allowing the laboratories of
democracy (states) to implement at the same time as the federal government in large-
scale projects like the implementation of the ACA marketplaces. In an age where
technology plays such an integral role in the success or failure of projects, individual
state models can be an insurance policy for the federal government. When the federal
government handed out Early Innovator Grants, the idea was that one of those early states
might be able to develop a transferable technology. Some of those early states were
successful while others failed in comparison. If the federal government had chosen a

different technology vendor to launch HealthCare.gov, such as Xerox in Nevada or
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Oracle in Oregon, the enrollment for two thirds of the country would have been adversely
affected. On the other hand, if all of the marketplace had been given more time to perfect
their technologies before going live, then implementation would have been more
universally successful. Considering these scenarios, having more than one entity attempt
to implement a policy that has high technical complexity may be wise.

Looking into the future, the ACA as a case example of federalism and public
policy implementation will continue to evolve and provide new information about
national versus state-based implementation. One state, Nevada, has decided to leave its
hybrid relationship with the federal government and stop using HealthCare.gov for the
2020 plan year. The State expects to save millions of dollars by not having to pay the
federal government for use of the national marketplace platform. Nevada started as a
state-based marketplace during the 2014 plan year but moved to a hybrid model to use
the HealthCare.gov platform the second and subsequent years.

During the first few years as a hybrid marketplace, the federal government did not
charge a user fee. However, in 2017 a user fee was set at 1.5 percent of premiums of
plans sold through the marketplace. The user fee rose to 2 percent in 2018 and 3 percent
in subsequent years. By moving from a hybrid to state-based marketplace, the State
expects to save $6 million in 2020 (Alberts, 2018).

In light of the federal government’s change in priorities relating to the ACA, it
makes sense that those who want to protect the health insurance coverage it provides
would try to divorce implementation from the federal government as much as possible.
Funding cuts to marketing and communication, lack of transparency with client data,
executive orders that undermine implementation, and a negative political disposition

toward the ACA’s very existence are contributing factors in Nevada’s decision to return
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to a state-based marketplace. “Most importantly this change puts Nevada in full control
of its exchange not Washington D.C,” said the Executive Director Heather Korbulic
(Messerly, 2018). It will be interesting to see if other hybrid or federally-facilitated states
follow Nevada’s lead and change to state-based marketplaces as the balance among

governments in this environment of cooperative federalism continuously adjusts.
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